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This matter cones before the court after a si x-week benchtria
and t he subm ssi on of an adm ni strative record, proposed findi ngs of
fact and concl usi ons of | awby bot h si des, and responses t hereto. Upon
consi deration of these materials andtherecordinthis case, the court
makes the followi ng findings of fact and concl usi ons of | aw.
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| . | nt r oducti on?

It would be difficult to find a nore historically m smanaged
federal programthan the I ndividual | ndian Money (I1M trust. The
United States, thetrustee of the Il Mtrust, cannot say how nuch noney
isor shouldbeinthetrust. Asthetrustee admtted on the eve of
trial, it cannot render an accurate accountingtothe beneficiaries,
contrary to aspecific statutory mandate and t he century-ol d obligation
to do so. More specifically, as Secretary Babbitt testified, an
accounting cannot be rendered for nost of the 300, 000-plus
beneficiaries, whoarenowplaintiffsinthislawsuit. GCenerations of
| | Mtrust beneficiaries have been born and rai sed wi th the assurance

that their trustee, the United States, was acting properly withtheir

The background and hi story of this | awsuit have been di scussed at
lengthinfour previous opinionsinthis case. See Gobell v. Babbitt,
188 F.R D. 122 (D.D.C. Aug. 10, 1999) (assessi ng reasonabl e attor neys’
f ees agai nst defendants for civil contenpt of court); Cobell v.
Babbitt, 52 F. Supp. 2d 11 (D. D. C. June 7, 1999) (denyi ng def endant s’
nmotions for summary judgnment); Cobell v. Babbitt, 37 F. Supp. 2d 6
(D.D. C. 1999) (finding defendants Babbitt, Rubin, and Gover in civil
contenpt of court for failureto conply with court orders); Cobell v.
Babbitt, 30 F. Supp. 2d 24 (D.D. C. 1998) (grantingin part and denyi ng
in part, inter alia, defendants’ motions to dism ss).
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noney. Just as many generati ons have been deni ed any such proof,
however. “If courts were permttedtoindul getheir synpathies, acase
better cal cul ated to excite themcoul d scarcely be i magi ned.” Cherokee

Nation v. Georgia, 30 U S. (5 Pet.) 1, 15 (1831) (Marshall, C J.).

Not wi t hst anding al | of this, defendants, the trustee-del egates of
the United States, continueto wite checks on an account that they
cannot bal ance or reconcile. The court knows of no ot her programin
Ameri can governnment in which federal officials areallowedtowite
checks—somne of which are known to be wittenin erroneous anount s—rom
unreconci |l ed accounts—sonme of which are known to have incorrect
bal ances. Such behavi or certainly woul d not betolerated fromprivate
sector trustees. It is fiscal and governnental irresponsibilityinits
purest form

The United States’ m smanagenent of the I I Mtrust is far nore
i nexcusabl e t han garden-variety trust m smanagenent of a typical
donative trust. For the beneficiaries of this trust did not
voluntarily choose to have their | ands taken fromthenm they di d not
wi I lingly relinquish pervasive control of their noney to the United
States. The United States i nposed this trust onthe I ndian people. As
t he gover nnent concedes, t he purpose of the |l Mtrust was to deprive
plaintiffs’ ancestors of their nativelands andrid the nation of their
tribal identity. The United States reaped the “benefit” of this

i nposed programl ong ago—si xty-five percent of what were previously



tribal | and hol di ngs qui ckly opened up to non-1ndi an settl enment. But
the United States has refused to act i n accordance wth the fiduciary
obl i gations attendant to the i nposition of the trust, which are not
i nposed by statute.

The def endant s cannot provi de an accounti ng of plaintiffs’ noney,
whi ch the United States has forcedintothe Il Mtrust. This problem
whi ch has been handed down fromadmi ni strationto adm ni strati on of
apol ogetic United States trustee-del egates to generation upon
generation of hel pl ess beneficiaries, continues today and i s the basis
for thislawsuit. It inposes far nore than pecuniary costs, although
t hose are cl ear and cannot be overstated. Plaintiffs’ class includes
sone of the poorest people in this nation. Human wel f are and
livelihood are at stake. It is entirely possible that tens of
t housands of Il Mtrust beneficiaries should be receivingdifferent
amount s of noney—thei r own noney—than t hey do t oday. Perhaps not. But
no one can say, which is the crux of the problem

Plaintiffs bringthis lawsuit to forcethe governnment to abi de by
its duty to render an accurat e accounti ng of the noney currently held
withinthellMtrust. But plaintiffs nust renenber that thisis a
| awsuit. They cannot treat the court as a grievance commttee for the
United States’ m shandling of the trust. Wether plaintiffslikeit or
not, only Congress can play that type of role. For everyone invol ved

must consider not only plaintiffs’ rights, but al sothe constitutional



role of courts in Anmerican government. This court can consi der only
plaintiffs’ soundly grounded causes of action, and it cannot provide
relief beyond them The conponent of the case currently beforethe
court concerns the i ssue of whet her defendants are in breach of any
trust duties suchthat plaintiffs shoul d be af forded sone prospective
relief toprevent further injury of their legal rights. Plaintiffs
have stated and proved certainvalid|legal clains that entitle themto
relief.

For the reasons stated bel ow, the court finds that the United
St at es governnment, by virtue of the acti ons of defendants and their
predecessors, iscurrently inbreach of certaintrust duties owedto
plaintiffs. The governnent recently has taken substantial steps toward
bringingitself intoconplianceinseveral respects. Nonethel ess,
giventhe long and sorry history of the United States’ trusteeship of
thell Mtrust, the defendants’ recalcitrance toward renedying their
m smanagenent despite decades of congressional directives, andthe
consequences of allow ng these enunerated breaches of trust to
continue, the court will retain continuingjurisdictionover this
matter. It would be an abdication of duty for this court to do

anyt hing | ess.

1. Findings of Fact

A. Hi story Surrounding IIM Trust Establishnent




As Chi ef Justice Marshall notedin 1831, the United States-Indian
relationshipis “perhaps unlike that of any two peopl e i n exi stence”
and “mar ked by pecul i ar and cardi nal distinctions which exist nowhere

el se.” Cherokee Nation, 30 U S. at 16. Inthe early 1800s, the United

St at es pursued the policy of “renoval ”’—i . e., the rel ocation of tri bal
communities fromtheir honel ands i n the East and M dwest to renote
| ocations inthe newy acquired Loui si ana Purchase territory. Trial
Tr. at 846. In 1824, the Bureau of I ndian Affairs (Bl A) was createdto
i mpl ement that renoval policy.? Trial Tr. at 152-53; 846. For the
maj ority of the Nl neteenth Century, the federal governnent enteredinto
a series of treaties and agreenents i dentifying the | ands owned by t he
tribes. These treaties and agreenents were frequently viol ated or
anended t o reduce | ndi an hol di ngs and to open nore | and t o non- | ndi an
settlers. Trial Tr. at 848-49. Duringthistine period, thetribes
held their land communally, so there was very little individual
owner shi p of l and. Non-Indi an | and, whet her comrunal I'y or i ndi vidual |y
owned, coul d be sol d wi t hout the approval of the federal governnent.
Trial Tr. at 849-50.

By the late 1870s, the governnment had enbarked upon the
reservationera. Thiserawas aparticularly mserabletinefor the

| ndi ans because the reservation policy deprived Indians of their

2Bl Awas originally naned the “Ofice of I ndian Affairs” and was
pl aced in the United States’ Departnment of War.
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tradi tional econony and made them dependent upon the federa

government. Trial Tr. at 851-52. Duringthereservationera, the Bl A
became t he provi der of foods and goods tothetribes. Trial Tr. at
852. Hence, by the 1870s, the governnment had successfully pl aced
Native Americans in a state of coerced dependency.

After this rel ationshi p of dependency between t he United St at es
and t he I ndi an peopl e was forci bly established, the allotnent era
began. Driven by a greed for the | and hol di ngs of the tri bes, Congress
passed t he 1887 General All otment Act, al so known as t he Dawes Act.
See 25 U. S. C. 8 348. Through the al | ot nent process established by t he
Dawes Act, a del egation of American “peace conm ssioners” woul d
negotiatewiththetribes for the all otnment of their reservations. The
tri bes were conpensated for their | and, and each head of househol d was
all otted sone amount of property, usually in 40-, 80-, or 160-acre
parcels. The “surplus” |ands that were not allotted to Indian
i ndi vi dual s were t hen opened to non-1Indian settlenment. Trial Tr. at
852-56. Allottedland was heldintrust by the United States for the
i ndi vi dual Indians. Therefore, the |Indians coul d not | ease, sell, or
burden their property wi thout the approval of the federal governnent.
More i mportantly, the United States had agai n successful |y managed to
deprive the I ndi an peopl e of noreland, thistimeinreturnfor the

creation of a trust status. Bet ween 1887 and 1934, 90 mllion



acres—about sixty-five percent of Indian|and—eft |Indi an ownershi p.
Trial Tr. at 857-57.

The al | ot ments were t he product of the United States’ effort to

eradi cate Indian cul ture. As def endant Gover testified:

the thinkingwas that it was tribalismthat heldthe |lndians
back; that what they needed to do was devel op t he sort of
i ndi vi dual i smt hat had been so beneficial for the United
States inits expansion, and all otment was t he way to do

that. But . . . thethings that acconpanied all otnent . .
. werereally even nore dreadful than the all ot nent policy
itself.

For exanpl e, there was a systemof boardi ng school s
est abl i shed, and suddenly t he I ndi an peopl e were subj ect to
t hese mandat ory educati on requi renents i nposed by t he Bur eau
of I ndian Affairs. These school s were run by t he Bur eau of
| ndi an Affairs, and t hey woul d t ake t hese ki ds away from
their fam lies, put themin these boardi ng schools. They
m ght or m ght not see their parents again for years, or
ever. Train themin English. They forbade themtheir
nati ve | anguages. They forbade themtheir religions. They
cut their hair, and they dressed them. . . |i ke non-1ndi an
ki ds woul d be dressed, and literally triedtoturntheminto
white peopl e.

They were so confident inthis assim|lation policy that
there was actually a sunset in nost of the all otnent
agreenents that said after 25 years the trust patents w ||
be wi t hdrawn, you' Il be issued a fee patent, each indi vi dual
who owned this | and, and youw || go forth and prosper. You
will own the | and outright, and nmay do with it what you
W sh.

Trial Tr. at 855-57.
I n 1934, another maj or shift in federal policy toward I ndi ans
occurred. Wth the enactment of the I ndi an Reorgani zati on Act of 1934,

t he federal governnment reversedits assim/lation policy and directed
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BIAtorebuildthe tribal comunities and governnment structures. See
25 U.S.C. 8 462. This new policy ended the allotnent era and
aut hori zed the Secretary of thelnterior toacquirelandintrust for
the tri bes and for individual I ndians. The Reorgani zation Act al so
indefinitely extended the trust periodfor the allotnments that had
al ready been made, whichis why the United States has a conti nui ng duty
to adm nister allotted I ndian|ands (and the funds ari sing fromthose
lands) in trust today. Trial Tr. at 863.

Less than t wo decades after t he Reorgani zati on Act was passed, in
the early 1950s, congressional policy swng in a new direction.
According to Assi stant Secretary Gover, “this tinme the policy was
called the “term nation policy.” Term nation basically nmeant the
severing of therelationship betweenthetribe andthe United States,
and, specifically, the severing of thetrust relationship.” Trial Tr.
at 864. Congress directed BlAtoidentify tribes that were saidto be
“ready for term nation, ready to be rel eased fromfederal supervision
because by thi s point the concl usi on had been reached t hat t he real
problemw th Indian affairs, and the real reason the I ndi ans are poor
isthat they' re under the thunb of the federal governnment.” Trial Tr.
at 864. Following that direction, the United States withdrew
recognition of the existence of certain tribes and forswore any
responsibility tothosetribes or their people as Indians. Thetri bal

assets were gat hered up and ei ther adm ni stered by a corporate entity
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or distributed anong the tribal menmbers. Mich |ike the all ot ment
policy, this policy devastated the tribal communities. Trial Tr. at
864-67. The termi nation policy ended qui ckly. After the 1960s, no
further tribes were termnated. Trial Tr. at 867.

The end of the term nation policy brought about the onset of the
nodern era of Indian policy: self-determ nation and sel f-gover nance.
Begi nning in the 1960s, tribal governments began to reconstitute
t hensel ves and t ake over governnental prograns. The highlight of this
pol i cy was t he enact ment in 1975 of the I ndi an Sel f - Det erni nati on and
Educati on Assi stance Act, which permtstribes to assune any of the
functions Bl Acarries out onthereservation. Upon proper request, Bl A
nmust contract with that tribe to conduct any such functioninlieu of
BIA. Trial Tr. at 867-68. BlIAcanrefusetogrant the contract only
if thetribe does not have t he proper accounting systemor the proper
property managenent or adm ni stration capabilitiesto carry out the
contract. If BIA finds that the tribe does not have those
capabilities, then BlIAis obligatedto provide technical assistanceto
thetribeinorder tohelpit develop the capacity to carry out the
contract.

Tri bes may al so assune t hose functions perforned by O fice of
Trust Fund Managenent (OTFM) withregardto | I Mtrust accounts, through
a contract or conpact with Interior. To date, three tribes have

conpacted to manage Il Mtrust accounts. Trial Tr. at 309 & 1376.
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Under the Sel f-Determ nation Act, if BIAcontractswithatribeto
allowthat tribetoperforma function, the financial resources that
Bl Awoul d use i n provi ding that service, includingthe overhead, are
transferredtothetribe. Inessence, these funds, which represent
al nost seventy percent of Bl A's budget, just pass through BIAtothe

tribes. Trial Tr. at 870-71; 881-82; Defs.’' Ex. 47.

B. The 11 M Trust

As aresult of the all otnments made from1887-1934 and t he | ndi ans
Reor gani zation Act’s indefinite extension of the resulting trust
period, the United States currently hol ds approximately 11 mllion
acres of plaintiffs’ individual |and allotnentsintrust. Trial Tr. at
903-04. The United States itself is the trustee of the Il Mtrust.
Congr ess has desi gnated the Secretary of the Interior and the Secretary
of the Treasury as the United States’ trustee-del egates for certain
trust managenent functions. WthinlInterior, several agencies perform
sonme | I Mtrust function. These agenci es i ncl ude t he Bureau of I ndi an
Affairs (BIA), the Ofice of the Special Trustee (OST), the Ofice of
Trust Funds Managenent (OTFM, the Bureau of Land Managenent (BLM, the
M ner al s Managenent Service (MMS), and the Office of Hearings and
Appeal s (OHA) .

Bl Agenerally has responsibility for trust | and nanagenent and

i ncome col l ection. Al nost any transactioninvolvinglIlMtrust | ands
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must be approved by BIA. To nake these approval s, Bl A naintains
personnel toreviewthe transfers of those | ands and to apprai sethe
| ands i n conjunctionw ththose transactions. There are al so i ncone-
produci ng activities on many of these | ands, i ncl udi ng grazi ng | eases,
ti mber |eases, tinmber sales, oil and gas production, mneral
production, and ri ghts-of-way. Each of these activities requiresthe
approval of BIA  Trial Tr. at 116-17; 123; 127; 904-05. These
activities arethe source of Il Mtrust funding. GvenBlIA srole, it
logically follows that it is responsible for nmaintaining conpl ete and
accurate land and titlerecords. These records, intheory, providethe
basis for IIMtrust paynents, which are controlled by OTFM
OTFM in conjunctionw ththe Departnent of the Treasury, perforns
t he banki ng aspect of Interior’s trust responsibilities. Trial Tr. at
126. OTFMand Bl Acol l ection officers coll ect paynents and send t hem
t o an agency or area office for deposit in aprivate bank where t here
is aTreasury General Account.?® Trial Tr. at 1239-40. MVB depositsits
collectionsintoa Treasury General Account and t hen notifies OTFMby
facsim |l e of the deposit. Trial Tr. at 1242. Once t he deposits are
posted on t he OTFMsystem OTFMcredits the anounts either toanI|I M

trust account hol der or to a speci al deposit account, dependi ng upon

3Ct her met hods of income collection include the use of paper
| ockboxes and el ectronic | ockboxes. Trial Tr. at 2216-20.
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the informati on containedinworktickets prepared by the coll ection
officers. Trial Tr. at 1237-41.4%

There are over 300,000 Il Mtrust accounts onlnterior’s system
Trial Tr. at 114-15; 542-43. Interior cannot provide t he exact nunber
of Il Mtrust accounts that shoul d be onthis system This nunber coul d
i ncrease (assum ng greater om ssions than duplicates) or decrease
(assum ng greater duplicates than om ssions). Plaintiffs contendthat
t here shoul d be approxi mately 500, 000 I | Mtrust accounts. While the
overal | nunber of accountsis quitelarge, it isinportant to note that
OTFMhas i dentified 16, 700 I | Mtrust accounts with a st at ed bal ance
bel owone dol | ar and no activity for at | east ei ghteen nonths. Tri al
Tr. at 320-21 & 1287. O course, it is a farce to say that these
accounts actual | y contai n any gi ven anount. Al though the United States
freely gives out “bal ances” toplaintiffs, it admts that currently
t hese bal ances cannot be supported by adequate transacti onal
docunent ati on.

As menti oned above, OTFMnay al so credit i ncome fromallotted
| ands to a speci al deposit account. A special deposit account is a
hol di ng account withinthe Il Mtrust systemwhere noney i s pl aced for
saf ekeepi ng because, for avariety of reasons, it cannot or shoul d not

be paidto an || Mtrust account hol der. In addition, special deposit

4 nadditiontoinconme fromallotted|ands, thellMtrust accounts
may soneti mes hol d per capita paynents fromjudgnments or funds from
ot her special legislation. Trial Tr. at 114.
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accounts are quite often used to hol d perfornmance bonds or ot her noney
subject to a contingency. Trial Tr. at 487-89; 1045; 1242-44.

Adm ni strative fees col |l ected by Bl Aare al so often put in speci al

deposit accounts. The adm nistrative fees belong to BIA, not

i ndi vi dual I ndians, and therefore the fees inthese speci al deposit

accounts is not trust noney. Trial Tr. at 1045-46; 1246-47.5 Further,

i n many areas, funds are placed in a speci al deposit account while
Bl A's ownership and |l ease file is reviewed to make sure that it is
current. Then, in an overni ght process, those funds are rel eased from
t he speci al deposit account into theindividual Il Mtrust accounts.

Trial Tr. at 1245-46.

Once OTFM has credited the appropriate Il Mtrust or speci al
deposit accounts, at the end of each day several automatic processes
begin. First, overnight, funds credited to unsupervised || Mtrust
accounts, if they neet a nonetary threshol d of $15. 00 ($5. 00 for oil
and gas), are automatically identifiedandacheckfileiscreated.?®

The next day, Interior prints and mails a check to the Il Mtrust

SThe I | Mtrust systemat one tine al so i ncluded speci al deposit
accounts that arose fromthe | ndi an Moni es Proceeds of Labor (1 MPL)
accounts. Theinterest on | MPL accounts was deposited into speci al
deposit accounts when the princi pal was di sbursed to the individual
Indians. Trial Tr. at 485-86. The | MPL accounts were abolishedinthe
early 1980s. Trial Tr. at 610.

®A super vi sed account i s one t hat has a hol d on di sbursenents for
vari ous reasons: an account hol der who i s a m nor or non conpos nentis,
acourt order, atribal credit hold, or another hold. Trial Tr. at
1251-52.
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account holder. Trial Tr. at 1250-51. Second, al so overni ght, the
bal ances i n supervi sed accounts or i naccounts wi th a bal ance bel owt he
t hreshol d are aut omati call y noved i nto a control account and, the next
day, investedinthe Treasury overni ght i nstrument, awaiting | onger
terminvestnments. Trial Tr. at 1247-49; 1304.7 Interest earned on
t hese i nvestnents is credited once a nonth to the individual accounts
or the special deposit accounts.® Trial Tr. at 1247-49; 1304.
Ot her bureaus of Interior performfuncti ons associatedw ththe
managenent of the assets (i.e., the managenment of the trust | ands).
For i nstance, MM5 acts as the col | ecti on agent for oil, gas, coal, and
ot her types of royalty payments once aleaseisineffect. Trial Tr.
at 122. BLMchecks for environnental conpliance ontrust | ands and
verifies certain mneral productionfigures. Trial Tr. at 124-25. CHA
handl es the probate of wills affecting Indian | and ownershi p.
Treasury’s IIMtrust responsibilities include holding and

investing Il Mtrust funds at the direction of Interior, as well as

I ndi vi dual s wi t h account bal ances bel owt he t hr eshol d bal ance can

still obtaintheir funds but nmust present thenselves in persontoa Bl A
or OTFM of fi ce and present proof of identity or send a notarized
request by mail. Trial Tr. at 1252; 1674.

8There is an approximate $42 mllion overdraft in interest

payment s made out of this investnent account to beneficiaries dueto
def endant s’ poor record keepi ng and nanagenent practices. Trial Tr. at

150. Thi s nmeans t hat sone beneficiaries have received a w ndfall,

whi | e ot her beneficiaries have not had the benefit of theinterest from
t he noney t hat shoul d have been i nvested for their benefit (sinceit is
a common fund). Trial Tr. at 150. The $42 mllion figure was a
reduction from approximately $80 million in the early 1990s.
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mai ntai ning certainrecords relatedto these functions. O course,
Treasury al so perforns central accounting for the federal governnent
and serves as t he governnent’s financi al manager. Trial Tr. at 3297-
99.

Treasury mai ntai ns a singleaccount for Il Mtrust funds, known
generally as the “Il1 Maccount,” and does not mai ntai n individualized
| | Mtrust or special deposit accounts. Trial Tr. at 1240; 1247; 3312.
Thi s conmmon fund i s pool ed for i nvestment purposes. The Il Mtrust
account at Treasury, which hol ds funds for OTFMpri or to di sbursenent
or investnent, is maintainedinthe nane of OTFM Trial Tr. at 1240;
3309-11; Pls.” Ex. 181. Wen Interior deposits funds for credit tothe
I I Mtrust account, the funds thensel ves gointo Treasury’s operating
account at the Federal Reserve Bank of New York. Trial Tr. at 2204.
Li ke t he accounts i n which noney i s deposited at the area or agency
| evel, this account isreferredto as Treasury’s General Account or
TGA. At thetine of deposit, Interior does not tell Treasury to which
agency account the deposit should be credited. Trial Tr. at 2211-12.
Rat her, Interior reports deposits to Treasury by Agency Locati on Code
(ALC). An ALCis a code assigned by Treasury to an agency and i s used
by t he agency to report financial transactions. Trial Tr. at 22009.
The typical ALC used by OTFMis 4844. Trial Tr. at 3312.

Because it covers transacti ons nade at a hi gher organi zati onal

| evel, the 4844 ALC covers nore than just |1 Mtrust transacti ons.
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Trial Tr. at 732 & 2209. Each agency i s responsi bl e for cl assifying
its own deposits placedintothe TGAand for reporting this information
on a nonthly basis to Treasury.

Al so at the end of the nonth, Treasury reports to the agency
certain summary-| evel accountinginformation. Trial Tr. at 1254 &
3309. This information consists of overall totals by account, as
opposed to detail ed i nformati on about individual transactions. Tri al
Tr. at 3299-3300. Again, because of the ALCsystem Treasury keeps
only summary-level accounting information; OIFM keeps the
i ndi vi dual i zed accounting records. Trial Tr. at 3299-3300. OIFMuses
Treasury’s informationto reconcileits ownrecords. Trial Tr. at
1254. Thus, Treasury’'s records are i nportant to a proper accounti ng of
plaintiffs’ trust noney.

The Treasury General Account at the Federal Reserve Bank i s a cash
account, but the various agency accounts mai nt ai ned at Treasury do not
actually hold funds. Trial Tr. at 3390. Instead, anounts are debited
and credited to t he vari ous agency accounts only as accounting entries.
Pur suant to standard procedures for dual -entry accounti ng, a deposit of
Il Mtrust funds ultimately | eads to of fsetting accounting entriesto
the TGAand the I Il Mtrust account. Trial Tr. at 4908. Conversely, a
di sbursenent of I Mtrust funds ultimately results in offsetting
accounting entries to these accounts. Trial Tr. at 4908-09. More

precisely, the issuance of a check (by OTFM | eads to offsetting
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entriestothe Il Mtrust account and an out standi ng check liability
account. Paynent of acheck | eads to offsetting entries tothe checks-
out st andi ng account and tothe TGA. Trial Tr. at 4908-09. Noentryis
made to the TGA for an issued check until it actually is paid.
Di sbursenments of Il Mtrust funds are charged agai nst the | | Mtrust
account. Trial Tr. at 3394.

VWhen directed by Interior, funds inthe Il Maccount are to be
i nvested by Treasury:

Al'l funds heldintrust by the United States and carriedin

princi pal accounts on the books of the United States

Treasury to the credit of individual Indians shall be

i nvested by the Secretary of the Treasury, at the request of

t he Secretary of the Interior, inpublic debt securities

with maturities suitable tothe needs of the fund i nvol ved,

as determ ned by the Secretary of the Interior, and bearing

interest at rates determ ned by the Secretary of the

Treasury, takinginto consideration current market yiel ds on

out st andi ng mar ket abl e obl i gati ons of the United States of

conpar abl e securities.
25 U S. C § 16la(b).° Wen OTFMi ssues a check, the funds remaininthe
TGA sothe United States still enjoys the benefit of the trust noney;
however, until the check i s cashed, the anobunt is debited fromthe
i nvested fund, thereby depriving the beneficiary of any i nterest.
Al t hough this tinme | apse nay be short inthe private sector, it can be

much | onger inthe Il Mtrust context because OTFMoften has i ncorrect

addresses for the recipients.

°Interior also has authority tow thdrawthe funds fromthe | I M
account and i nvest themwith commercial entities. 25U S.C. § 162a.
Interior invests through Bankers Trust. Trial Tr. at 3380.
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C. The I ndian Trust Fund Managenent Reform Act of 1994

By t he m d-1980s t here was uni f or mdi sapproval of the manner in
whi ch I nterior was adm nistering the Il Mtrust. 1n 1988, Congress
began t o hol d oversi ght hearings rel ated to t he handl i ng of gover nnent
trust accounts. On April 22, 1992, the House Committee on Gover nnment
Operations i ssued areport entitledMisplaced Trust: The Bureau of
Indian Affairs’ Mismanagement of the Indian Trust Fund, H. R. No. 102-
499 (1992) (PI's.” Ex. 1). This thoroughly docunented report concl uded
that I nterior had made no credi ble effort to address the problens in
trust admnistrationina®“w de range of areas” and that Interior had
di sobeyed many congressional directives ainmed at forcingInterior to
correct trust managenent practices and reconcile the I ndian trust
accounts. Pls.’” Ex. 1.

Inresponsetothesecriticisns, Interior, through the accounting
firmArthur Andersen, conducted a study to determ ne whether thelIM
trust and tribal trust accounts coul d be reconcil ed si nul taneously. 1In
aninitial report, Arthur Andersen concluded that, within certain
paraneters, the tribal accounts coul d be reconcil ed, but that thellM
trust systemwoul d pose afar nore difficult task, perhaps costing over
$200 million. Trial Tr. at 529-30; Trial Tr. at 318-19. Even that
expendi ture woul d have yi el ded only a “reconci |l iation” of approxi nately

eighty-five percent reliability.
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Based |l argely on the findings made i n Misplaced Trust, Congress
passed t he I ndi an Trust Fund Managenent Refor mAct. See Pub. L. No.
103-412 (1994) (Pls.” Ex. 1). The Act recogni zed and codi fi ed t he
trust duties of the Secretary of thelnterior, asthe primary trustee-
del egate of the United States, towardthe Il Mtrust. See 25 U.S.C. 8§

162a(d) & 4011 (Supp. 1999); see alsoinfra Part IV (listingthese

duties).

Because Congress recogni zed that Interior’s pattern of historic
failures could not be allowed to continue, the 1994 Trust Fund
Management Refor mAct establishedw thinlinterior the Ofice of the
Speci al Trustee for Anerican I ndians. OST is headed by t he Speci al
Trustee, whoreports directlytothe Secretary. 25 U. S.C. § 4042(a).
To advise the Secretary and to help oversee defendants’ trust
managenent practices, Congress limtedthe availability of the position
of Special Trustee to those people with certain statutory job
qgual i fications, which were nmeant to ensure that a trust expert capabl e
of assisting the Secretary would fill the position. See id. 8§
4042(b)(1). This trust expert was to submt his version of a
“conprehensi ve strategic pl an” that woul d provi de t he ref orns necessary
to ensure “proper and efficient discharge of the Secretary of the
Interior’s trust responsibilitiestolIndiantribes and i ndividual
I ndians.” 1d. 8 4043(a)(1). Simlarly, the Strategic Plan was to

identify refornms necessary to ensure “di scharge of the Secretary’s
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trust responsibilities” in conpliance with the 1994 Trust Fund
Managenment ReformAct, to provide an opportunity for Indiantribesto
assi st i nthe managenent of trust accounts, andtoidentify atinetable
for inmplenenting the Strategic Plan. 1d. 8 4043(a)(2).

Congr ess charged t he Speci al Trustee with “general oversi ght of
reformefforts,” but he was gi ven no fi nal deci sion maki ng aut hority,
as that was left withthe Secretary of thelnterior. [d. § 4042(a).
The Speci al Trustee was gi ven several duties, includingthe nonitoring
of the “fair and accurate accounting” of the trust accounts. 1d. 8§
4043(b). Mreover, Congress requiredthe Special Trusteeto submt an
annual report to Congress reporting on Interior’s progress in
di schargingits statutory duties. 1d. 8 4043(f). However, despite the
wi shes of several influential legislators andthe plaintiffsinthis
case, the Trust Fund Managenent ReformAct vested t he Speci al Trustee
withlargely an advisory role. While the Special Trustee nust oversee
reform coordinate the reformefforts, and keep Congress i nforned, the
Special Trustee nust still report to the Secretary. This limted
authority is consistent with the | anguage of t he Trust Fund Managenent
Ref or mAct and t he mandate of 25 U. S. C. § 162a(d). In that section,
Congress placed many of the United States’ enunerated trust
responsibilities onthe Secretary of thelnterior; |ogically, the same
per son who bears the trust duties nust be giventheultinmate authority

to discharge them See Defs.’ Resp. to Pls.’” FF/CL at 168.
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D. The Strateqgic Pl an

I n July 1995, President Clinton nom nated Paul Homan to be t he
first Special Trustee under the Act. Trial Tr. at 109; Defs.’ Ex. 106.
In April 1997, the Special Trustee submtted his final Strategic Pl an
tothe Secretary and to Congress. The Strategic Pl an concl uded t hat
t he “governnent i ncreasingly was unabl e to keep pacew ththerapid
changes and i nprovenents i ntechnol ogy, trust systens and prudenti al
best practices taking placeinthe private sector trust i ndustry.”
Pls.” Ex. 4 at 3. The Special Trustee's Strategic Plancalledfor a
new | ndi an Devel opment Bank and for a centralized | ndi an Fi duci ary
Records Center, both of which would have been substanti al
organi zati onal changes and woul d have required | egislation.

After the Strategic Pl an’ s i ssuance, Secretary Babbitt net with
t he Speci al Trustee to di scuss howto handl e the I ndi an trust probl ens.
The Secretary, asthe official with final decisi on maki ng authority,
deci ded t o t ake an approach whereby those portions of the Strategic
Pl an that did not require newinstitutions would be inpl enent ed.
Defs.’ Ex. 28; Defs.’ Ex. 29; see also Trial Tr. at 331-32; 2938;
3705-06. The Secretary called for theinplenentation of the follow ng
conponents of the Strategic Plan: (1) acqui sition/upgrade of trust
systens; (2) records “clean-up”; (3) elimnation of trust asset
processi ng backl ogs; and (4) strengtheni ng support functions, including

records, policies and procedures, training, andinternal controls. The
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Secretary “deferred” threeitens: (1) newnanagenent and organi zati on
structures outside Interior; (2) introducing newtrust products or
services based on the prudent investor rule; and (3) an Indian

devel opnent bank. Defs.’ Ex. 28; Trial Tr. at 2942 & 3712.

E. The High Level I nmplenentation Plan (HLIP)

The HLIP plays akey roleinthis case not as Interior’s planto
reformthe Il Mtrust, but rather as Interior’s nost conprehensi ve pl an
to discharge its trust duties. The HLIP consists of twelve
“subprojects,” only afewof whichare central tothe court’s purposes
of determ ning the propriety of affording plaintiffs prospective

relief.
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1. Data Cleanup

As set forth in numerous congressional reports and the HLIP
itself, Interior has had significant data quality and backl og probl ens
duringitstenureasthe United States’ primary trustee-del egate for
thellMtrust. See Defs.’ Ex. 45, at 10. These probl ens have |l argely
caused the systemc flaws that survive to this date. Docunment
managenent i s the singl e bi ggest i ssue that nmust be conprehensively
addressed if plaintiffs areto be assured any practical prospective
assurance that their trustee will be able to give theman accurate
accounting. As the Acting Special Trustee testified, “[t]he records

are the base for the entire trust operation.” Trial Tr. at 3164.

a. OST Trust Fund Records Data Cleanup
Under the HLI P, OST data cl eanup focuses on one di screet data
i ssue—deriving the beneficiaries’ vital information, such as nanes,
addr esses, and Soci al Security nunbers. ! Thisinformationisto be
gathered, intheory, by taking all the paper docunentati on containedin
the admnistrative files, which should containall the necessary vital

statistical information, and reconcilingthat informationw ththe data

1] n 1998, sone specific exanpl es of vital infornation deficiencies
i ncluded: (1) over 5,500 Il Mtrust accounts i n exi stence for “m nors”
t hat have actual ly reached t he age of majority; (2) over 46,00011 M
trust accounts w thout current addresses for the beneficiary; (3) over
123,000 I I Mtrust accounts | acki ng a Soci al Security nunber or tax
identification nunber. See Defs.’ Ex. 45, at 10.
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contai ned on the “l egacy” el ectroni c data bases: the | nt egrat ed Records
Managenent System (I RMS) and the Land Record Information System
(LRI'S). ' This process is totake place before | oadingthe correct
vital informationintothe newTrust Fund Accounti ng System(TFAS).
Trial Tr. at 1258. Because of docunent m smanagenent by I nteri or,
achi eving this basic goal involves several steps. First, OST will
acquire therecords, jacket fol ders, and unfil ed docunents fromOTlFM s
I I Mtrust offices across the country. Trial Tr. at 1262; Defs.’ Ex. 62
at 12.'2 Second, OSTwi || establishinventory control of the files.
Third, OST will inventory the docunments for inactive or closed
accounts.!® Fourth, the data-cl eanup teamw || nove onto verifying

certain data and revi ewi ng acti ve accounts. Specifically, Data Com

“The “l egacy” systens, LRISand | RVB, are the systens i n operati on
today. See infra subpart 111(E).

2l n connection with records managenent, in a separate project,
Interior is consolidating in Al buquerque all of the financial
informationit hasrelatingtothellMtrust account transacti ons.
Trial Tr. at 1262-63. These docunents are needed to performthe
accounti ng.

BAn i nactive account i s one that was cl osed prior to January 1,
1996. Accounts that have been cl osed since January 1, 1996 are
mai nt ai ned onthe system Thefilesrelatingtoinactive accounts are
boxed, i nventoried, and sent to the docunent center nmai ntai ned by t he
O ficeof Trust Litigation Support and Records. Trial Tr. at 1265- 66.
Si nce January 1, 1996, accounts have been coded as cl osed when t hey
have a zero bal ance, such as when all funds were di sbursed when a m nor
canme of age or an account hol der di ed and t he probate was settled. In
addition, if thereis noinconme comngintoasnmall account, OTFMwi | |
attenmpt to cl ose the account and di stri bute the proceeds sothat the
account can be coded as cl osed.
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Inc., Interior’s contractor, will | ook at the physical file folders and
verify that OTFMhas t he nost current address, Soci al Security nunber,
and back-up docunent ati on by conparing that datato the information
containedinthe conputer system |If a discrepancy exists between the
papersinthefile andtheinformationonthe conputer, then Data Com
w Il refer the di screpancy to OTFM wi th a recomended change. Tri al
Tr. at 1270-72.

To guide this process, OTFMhas created a policy on mandat ory
docunments. A mandatory docunent i s sonet hing that OTFMnust have to
properly manage t hat account (such as the certificate of Indian bl ood
and soci al security nunber). Trial Tr. at 1273-75; Defs.’ Ex. 63. |If
any of the mandat ory docunents are m ssing during filereview, the
contractor at the conpl etion of cl eanup wi Il contact ot her agencies in
an attenpt to gat her copies of the m ssing docunents. Trial Tr. at
1276-77.

Once OST, through Data Com conpletes this initial vital-
i nformation cleanup of files, the BlAareaoffices wl| beready for
TFASto beinstalled. Even after TFASisinstalledinaparticular
| ocati on, however, OTFMw || still needto |l ocate and fil e additi onal
vital docunentation. Trial Tr. at 1293. Data cl eanup, as that phrase
referstothejacket files, i s continuing post-deploynent. OTFM aided
by its contractor, will visit Bl Aagencies, contact tribal offices, and

wite to Il Mtrust account holders to confirmor correct vital

28



information. OTFMwi || al so attenpt to | ocat e account hol ders f or whom
it does not have current addresses by contacti ng agenci es and tri bal
of ficials, publishinglists of such account hol ders, and posti ng t hese
lists on OTFM s Worl d Wde Web I nternet site. Trial Tr. at 1277-78;
1322; 1398-99; 1810. Once the vital docunentationis conpleted, the
fileswll beinmaged sothat they can be revi ewed by aut hori zed users
at any BIAlocationinthe country. After the docunents are i maged,
the hard copies are sent tothe central records center. Trial Tr. at
1293.

I n short, Interior’s data-cl eanup project addresses two probl ens
t hat have been all owed to accunul ate up to this poi nt —+he unknown
identities of the beneficiaries, towhomdefendants shoul d be sendi ng
(their own) noney, and the “whereabouts unknowns” (i.e., |ack of
correct addresses) for the mailing of these paynents. That defendants
need t o undert ake such a sophi sticated planjust toidentify that which
t hey shoul d al ready know speaks vol unes about the current state of I M

trust managenent.

b. BIA Trust Asset Records Data Cleanup
Interior’s goal for BIAis to “have al evel of datainthe system
that allows for proper landtitle records and every al |l ottee and every
tribetoreceivethe correct dollars that they' re supposedto get.”

Trial Tr. at 2504. As is the case for OTFM data cl eanup for BIA s
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TAAMS, t he new Trust Asset and Accounti ng Managenent System i s being
performed by Data Com Trial Tr. at 2274. The hi gh-1evel phasesin
this cl eanup i nclude: (1) assessing the area of fi ces to determ ne what
needs to be done; (2) establishing nmetrics for aparticul ar area and
any training that may be necessary t o assi st t he dat a- cl eanup needs at
t he area; (3) pre-depl oynent cl eanup; (4) perform ng post-depl oynent
cl eanup; and (5) utilizing verification and audit procedures to
det er m ne dat a accuracy rates and whet her addi tional cl eanup activities
arewarranted. Trial Tr. at 2275-76; 2765-66; 2769; Pls.’ Ex. 238, at
3, 7, 8, 20-22.

Pre-depl oynent data cl eanup strictly involves validatingthe data
already contained in the two | egacy systems. This process is
accompl i shed with t he hel p of an aut omat ed t ool t hat conpares t he dat a
inlIRMSand LRI S and “ki cks out” anomal i es. These anomal i es are not
eligible for mgrationto the TAAMS systen instead, they wll be
anal yzed and resol ved by a teamof Data Comand Bl A staff and t hen
encoded into TAAMS. Trial Tr. at 1083-85; 2278; 2307-08; 2627,

The pre-depl oynent Bl A docunent cleanupis narrowy focused. The
pre-depl oynent phase does not address t he probl emof m ssi ng dat a.
Simlarly, this phase will not catch errors unless the two | egacy
systens contai ninconsistent information. As |long as the systens are

simlarlyincorrect, novalidationof dataw || be nade at this point,
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despite the admtted unreliability of the | egacy systens’ data.
Nonet hel ess, this narrow focus is a |logical starting point.

G ven the pre-depl oynent phase’ s purpose, data cl eanup nust
continue after the i nplenmentati on of TAAMS (i.e., “post-deploynent”).
Post - depl oynent data cl eanup for Bl Aincl udes t he conti nued processi ng
of paperwork backlogs in each BIA office. Pls.’” Ex. 238 at 7.

Making the two (correct) assunptions for the nonent that
def endants owe plaintiffs an accurate accounting and t hat def endants
are m ssi ng a share of necessary docunents toreach that end, thenit
foll ows t hat def endants nust retri eve docunents fromout si de sour ces,
alsoreferredtoas third-party docunents. Defendants currently have
nowitten plan for doing so. Interior’s nost specific planfor Bl A
data cleanup is Plaintiffs’ Exhibit 238, a draft “Data Cl ean Up
Subproject Plan,” created no earlier than May 1, 1999. As descri bed
above, the plan contains five docunent cl ean-up phases, two of which
are the al ready descri bed pre- and post - depl oynent phases. The fifth
and final phaseisentitled“VerificationandAudit.” Pls.” Ex. 238,
at 26. Wil e this phase sounds |i ke a sterile accounting exercise, it
is truly the nost inportant and chall engi ng phase. Due to the
backl oaded construction of the Bl Adocunent cl ean-up pl an, because no
previ ous phase includes aplanfor retrievingall of the m ssing data

requiredtogive plaintiffs an accurate accounting, this|ast phase
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enconpasses the only hope for a planned retrieval of m ssing data from
third-party sources.

It is not clear, even at the highest | evel of planni ng, whet her
Interior intends to gather these third-party docunents, which are
necessary to support an accounting. For exanple, Interior’sfifth
phase includes the follow ng:

Af t er TAAMB has been popul ated with BlAdata, the records in

TAAMS need to be verified to ensure that they are conplete

and accurate to the greatest extent practical. Thistaskis

schedul ed t o be perforned subsequent to the conversionto

TAAMS, and wi I | invol ve verifying the data i n TAAMS agai nst

har dcopy records, other hardcopy sources, and avail abl e

reliable sources of information.

ld. at 15. First, it can bereadily seenthat this statenent does not
explicitly provide for mssingdatato beretrievedif Bl Adoes not
already have it. Only the records “in TAAMS” will be verified and

audi ted, and no previ ous phase calls for TAAMSto be “popul ated” with

outside information. |d.; see also Defs.’ Ex. 45 (“Data Cl ean Up

Defined. The Data Cl ean Up Sub projects within OST and Bl A ar e ai ned
at ensuring data housed in existing or new systems ar e accur at e and
tinmely, and at elimnating transacti onprocessing backlogs. . . .~
(enphasi s added)). Second, what the | anguage gi ves, it also takes
away. Therecords “in TAAMS” will be verifiedtoensurethat they are
“conplete,” but only “tothe greatest extent practical.” Pls.’ EX.
238, at 15. Simlarly, this approach “w |l involve verifyingthe data

i n TAAMS” agai nst “other” records, but plaintiffs areleft wwthonly
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the prom se that “roughly 30%of all Bl A hardcopy records will be
revi ewed,” and that 30%w || be “at | east partially” reconciledtothe
TAAMS i nformation. [d. On the ot her hand, the plan does i ncl ude a
review of “other hardcopy sources and avail able sources of
information.” 1d.

It isclear that Interior has nointention of begi nningto gather
necessary third-party docunentation, if at all, until the fifth phase
of docunent cl eanup (except for “vital information” and anonmalies in
the | egacy systens). |If this processistooccur at all, thenitis
not schedul ed t o begi n before January 2001. See id. at 30 (show ng
t hat t here are no Phase Fi ve begi nni ng or endi ng deadl i nes t hr ough
Decenber 31, 2000). Even at that point, Interior’sintent to gather
t hird-party docunents i s dubi ous, and hedged at that. Therefore, it
can befairly statedthat Interior has nowitten planto gather this
necessary mssing information required to render an accurate
accounting. Indeed, it does not even have a di scernable intent to do

SO.

2. BIA and OHA Probate Backlog
Bl A has a probat e backl og of approxi mately 12, 000 cases. These
probates affect theland interestsinthellMtrust; inturn, |and
interests are determ native of the proper paynent anounts t hat nust be

made t o each af fect ed beneficiary. Thus, the probate backl og has a
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direct effect onthe proper adm nistration of thellMtrust and nust be
elimnated. The HLIPcurrently contains noformal planto deal with
t he probat e backl og. However, a “re-inventionteani has devel oped a
planthat will be formally includedinthe HLIPrevision. That plan
has several conponents including: (1) hiring additional staff working
on probate at the area |l evel ; (2) using skilled*®“SWAT” teans to go area
by area to reduce t he backl og; (3) aski ng Congress for an anendnent to
t he authorizing statute toincrease the size of the estate that can be
probat ed adm ni stratively to avoid an automati c-hearingright inthe
O fice of Hearings and Appeal s; and (4) desi gni ng an aut omat ed tracki ng
system Trial Tr. at 984-85. 1In addition to these antici pated
i nprovenents, BIAis taking other steps to address the probl emof

fractionated Indian land interests in allotnents. 14

14These fractionated i nterests arose out of the history of the
al l otments. The original allotnments were general |y nade about one-
hundr ed years ago, and virtually all of the original allottees di ed
intestate, resultinginadistributionof interestsinthe allotnent
anong al | the decedents’ children. This process has continued for
nearly seven generations, resultingin numerous owners of sone of these

al | ot nents. Trial Tr. at 973-76. As a result of this
fractionalization, the average | and al | ot rent has forty or nore owners,
conplicating both asset and financial trust managenent. The

fractionated interests are further conplicated by all ot ments | eavi ng
trust status by virtue of non-Indi ans ownershi p. Mst tribes have
bl ood quant umrequi renents. For instance, the Pawnee Tri be of kIl ahonma
requires that an individual be one-quarter or nore Pawnee bl ood i n
order to be a menmber of thetribe. If an individual Pawnee i s one-
quarter and his or her spouseis not Indian, thentheir childrenwl|I
be one- ei ght h Pawnee and t her ef ore not nenbers of t he Pawnee Tri be. At
t hat point, whenthe childreninherit the allotnment, the |l and conmes out
of trust because the United States only has atrust responsibilityto
I ndians. Trial Tr. at 978-79.
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3. BIA Appraisal Program

Appr ai sal s are i nportant for eval uati ng whether the trusteeis
managi ng t he underl yi ng assets prudently. Wil e asset managenent i s
not part of this |awsuit, appraisal backl ogs affect the processing of
| eases, whichinturnaffectstheability torender an accounting. The
nost recent nunber givento the court, which was derived by t he formner
Speci al Trustee, states that there were approximately 212,000title
defects that needed t o be addressed t hrough reduci ng t he appr ai sal
backlog. Trial Tr. at 143-44.

I nterior plans to reduce sone of the apprai sal backl og by re-
def i ni ng when apprai sals arerequired as a matter of Interior policy.
This re-definition has | ead to two fundanental appraisal changes.
First, Bl Ahas determ ned that a single apprai sal before aleaseis
entered is sufficient, as opposed to apprai sing the property on a

yearly basis. Trial Tr. at 1020-21. Second, because BIA is not

Congress has twicetriedto address the probl emof fractionated
i nterests, but both statutes were held to be unconstitutional. See
Babbitt v. Youpee, 519 U. S. 234 (1997); Hodel v. Irving, 481 U. S. 704
(1987). Bl Acarriedout the escheat provisionfor several years before
t he Youpee deci si on, and a | arge nunber of i nterests were probated and
escheated tothe tribes under the I ndi an Land Consol i dati on Act. Wen
t he Suprene Court struck down that Act, Interior had to deci de whet her
it woul d gi ve Youpee retroactive application. As amatter of policy,
after M. Gover joined Interior, BlAdecidedthat it shouldtrytore-
open t he probates and, where the tribe was willing, give the noney
previously paidto the tribes fromescheated back to the rightful
heirs. Trial Tr. at 981-82. However, Bl Adoes not have the authority
toforcethetribestoreturnthe noney. Trial Tr. at 982. Inall,
t here are 80,000 i nterests af fected by Youpee, all of themvery small.
Trial Tr. at 982.
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required to provi de apprai sal s on properties not heldintrust, Bl Ahas
elimnatedits practice of providing apprai sals of properties heldin
fee. Trial Tr. at 1010-11; Defs.’ Ex. 56; Defs.’ Ex. 57. BIA has
begun to i npl enent a conput er - gener at ed nodel i ng t echni que to val ue
fractional landinterests. Insodoing, Interior hopesto achi eve sone
bal ance between the need to value the very small interests inthese
al |l ot ments versus the cost of performng full-fl edged apprai sals on

those sanme small interests. Trial Tr. at 1016-17.

4. Computer Systems
Bot h Secretary Babbitt and t he Speci al Trust ee agreed that the
gover nment has fal |l en behi nd i n nai ntai ning the techni cal capabilities
necessary to track trust resources and that the upgrade of these
systens had to take forenost priority. Trial Tr. at 3707-10. For this
reason, Interior coomttedtothe acquisition andinplenentation of the

two new systenms—FAS and TAAMS. Defs.’ Ex. 28; Defs.’ Ex. 45.
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a. OST Trust Fund Accounting System (TFAS)
TFASis acomercial -off-the-shelf (COTS) trust fund fi nanci a
managenent, as opposed t o asset nmanagenent, system Plaintiffs’ own
expert testifiedthat TFASis a major i nprovenent over the present
system Trial Tr. at 4271-72. Infact, interns of the software and
hardware itsel f, plaintiffs do not appear to quarrel with TFASor its
capabilities per se. Assum ng that conplete and correct informationis
retrieved and | oaded onto TFAS, and further assum ng t hat TFAS can
properly integrate with the ot her necessary conput er and busi ness
systens, then it should allowlInterior to bring OTFM s fi nanci al
managenent practices up to commercial standards. Wth these two
assunpti ons made—whi ch i s a huge | eap given the current state of
document ati on and pl anni ng—¥FASw | | accurately track di sbursemnents,
recei pts, and securities; handle the pricing or evaluation of
securities; produce accurate account statenents; keep and update
correct nanmes and addresses; reconcil e accounts; provide for direct
deposits; provide effectiveinternal controls, includingaroutinefile
mai nt enance audit trail; and enforce internal controls through the use

of passwords.

b. BIA Trust Asset and Accounting Management System
(TAAMS)
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BIA still maintains much of its data relating to Il Mtrust
accounts on two separate el ectroni c dat abase systens: LRI'S, which
stores informationoncertifiedtitle for allotted | ands, and | RVS,
whi ch stores data regarding | | Mtrust account transactions. Sone Bl A
of fi ces use these systens, sone use nodi fi ed versi ons of these systens,
sone use their own “i n-house” el ectroni c dat abases, and ot hers conti nue
t o use manual paper systens. Trial Tr. at 1490-91; 2310; 4572; Pl s.’
Ex. 238, at 9. Thus, the systens used in any gi ven area or agency Bl A
of fice vary, which is one significant cause of the current trust
managenent probl em

Adm tted inadequacies of LRIS and IRMS, which are still
operational and used to issue IIM trust checks, include: (1)
i nconsi stent data, nakingit difficult toidentify the appropriate
owners of allotnments or beneficiaries’ appropriatelandinterests
therein; (2) inconsistent use of the |l egacy systens; (3) significant
backlogsinthe certificationof title; (4) the absence of i nportant
i nf ormati on, such as the schedul es for paynents due on | eases; (5) the
absence of an adequat e general | edger system (6) the nonexi stence of
a master list of | eases and assets; and (7) insufficient internal
controls and audits of the systens. Trial Tr. at 120-22; 148; 152-55;
409-13; 416-18; 420-21; 435; 441-42; 622; 1153-54. The gover nnment
admts these fundanental flaws inthe systens, andit admts that these

systens are used to manage and di sburse IIMtrust funds today.
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However, the governnent has purchased a newsystemthat is currentlyin
t he pil ot stages of i nplenentation, specificallyintheBillings Area
Bl Aoffice. Like TFAS, TAAMS i s not yet operational or inplenmented and
thereforeis not usedtoissuellMtrust paynents or nmanage | | Massets.

Li ke TFAS, in pure software and hardware terns, TAAVS appears to
be an adequat e asset nmanagenent systemas nodifiedtofit Bl A s needs.
Al so | i ke TFAS, however, the ultinmate success of TAAMS depends on
conpl et e and accurate data and a proper interface with the ot her trust
managenent busi ness and conput er conponents. Wth these assunptions
made, TAAMS, when i npl enented, will allowBlIAto adm nister trust
assets, generatetinely bills, identify delinquent paynents, track
i ncome fromtrust assets, and di stribute proceeds to the appropriate
account hol ders. The key features of TAAMSthat will support these
functions are a billing and accounts receivabl e subsystem and a
coll ection subsystem TAAMS also will have a mpjor nodule for
adm nisteringlandtitlerecords, a sub-nodul e for probate tracking,
and a tickler systemthat will notify BI A enpl oyees of upcom ng
i mportant events, such as when | eases are about to expire, whenit is
time to adverti se | eases, and when col |l ections are due. Trial Tr. at
1150 & 2390. TAAMS Wi || generatetitle status reports and noderntitle
docunments (such as used by title insurers). Trial Tr. at 23109.
Specifically, TAAMSw || pull all tracts of | and owned by a single

i ndi vi dual nationwide. Trial Tr. at 2810. Conversely, the tract
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mechani smin TAAMSwi | | provide i nformati on on who actually owns t he
| and and t he | egal descriptionof thetract. Inaddition, TAAVSw ||
provide all the docunents associated with a tract of |and or,
conversely, will identify the Iand that a document covers.
TAAMS automatically will create a recei vabl e and generate a
recei vabl e | edger that gives BIAthe ability to track what noney i s due
froml easing and permitting activities. Once paynents are recei ved,
t hose accounts recei vables will be credited and reconciled. After the
nmoney flows into the system it will be put through the incone
distribution functionfor distributionbacktotheindividual account
hol ders. Trial Tr. at 2788-89. TAAMSwi I| cal cul ate interest for
noney col | ect ed and subsequent|y di sbursed. Trial Tr. at 2390; 2758-
59. Further, TAAMS W || generate paynent coupons, whichwi |l permt
t he use of | ockboxes. Trial Tr. at 2390. TAAMS al so wi || generate
account statenents for owners show ng all the owners’ interest inland.
Trial Tr. at 2391. TAAMBw || issuereports for | and hol ders coveri ng
all transactions related to any | eases on that | andowner’ s property.
Trial Tr. at 2391. Further, TAAMBW I| track title and chain of title.

Trial Tr. at 2391.

5. OST/BIA Records Management
As def endants admt, a coherent plan for the proper retrieval and

managenent of trust docunentsiscritically inportant tothe discharge
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of the United States’ continuing trust obligations. OST and Bl A,
especially, nmust function seamessly with regard to docunent
managenent. On February 11, 1998, Interior created a records
management group to set up aframework to: (1) formalize the transfer
of the financial trust records fromBlIAto OST; (2) prepare a nut ual
budget for Bl Aand OST for records managenent operations; (3) draft,
for Bl A and OST headquarters’ approval, a nenorandumof agreenment
bet ween BI A and OST covering trust records and operati onal matters,
i ncl udi ng j oi nt procedures of records nanagenent; and (4) devel op and
subm t for departnental and National Archives Records Adm ni stration
(NARA) approval records control schedul es. Defs.’ Ex. 41; Trial Tr. at
575-76. Thus, five years after the Trust Fund Managenent Ref or mAct,
the trustee has planted the seed for responsible docunent nanagenent.
Ken Rossman noved to I nterior fromthe State Departnent and now
heads the HLI P records nmanagenent sub-project. Trial Tr. at 1044;
1872; 2181. Rossman’ s hi gh-1evel records managenent pl an was approved
by the Acting Special Trustee and Assistant Secretary for Indian

Affairs.®™ Trial Tr. at 1044; Defs.’ Ex. 58. Rossnman’s pl an contai ns

As wi t h many positive steps taken by def endants toward bri ngi ng
t hensel ves i nto conpliancewith the law, the approval of Rossman’s
records nanagenent plan did not cone easily. The frustration arising
fromdepartnental in-fightingis described best i n Rossman’ s own wor ds
in an e-mail he sent to the Acting Special Trustee:

| ve grown increasingly frustrated with t he negoti ati ons

over records managenent as aresult of ny recommendati ons.

| was brought tolnterior . . . to provide an approachto

records managenent froma professional’s point of view |

41



several actionitens for records nanagenent i nprovenents, including:
(1) program nmanagenent, addressing staffing and oversight
responsi bility for the records managenment program (2) day-to-day
records operations, including a process for setting the records
retention periodfor trust relatedrecords, daily use of histori cal
records, and cl earing t he backl og of stored docunents; (3) integrated

trai ni ng program includi ng cl assroomtraining andtraininginthe form

bel i eve | produced a t houghtful, well-integrated product
t hat responded in |arge part not only to the HLI P Sub-
project, but alsotothe Special Trustee' s strategic pl an
and various ot her external critics. . . . Now | findthat
t he key recommendati on—+ine responsibility for Indian
affairs records i nthe hands of a conpetent records manager
wi t h corporate records experi ence—+s bei ng wat ered down to
t he point of, inmny opinion, destroying the whole. Wo will
be accountable for and actually <carry out the
reconmendations if everythingis “joint” or “i n cooperation

with”? . . . Faceit, thereis no Bl A Records Managenent
Program There are a fewpeople with no plans, no agency
direction, and no budget . . . . [Dlon’t conprom se the

basi c integrity of maki ng sonmeone account abl e for getting

the job done.

Pls.” Ex. 104. The oppositionto which Rossman al | uded was primarily
com ng fromBI A. Bl Awanted t he records managenent post to be housed
within BIA not OST. Trial Tr. at 3023. Luckily, to resolve the
nont hs of gridlock onthis inportant i ssue, the Acting Speci al Trustee,
Tommy Thonpson, went directly to the Secretary and secured the
Secretary’ s approval for the passage of Rossman’ s recor ds managenent
plan. Trial Tr. at 3023.

Wi | e approval of Rossman’s planis a positive step, and Rossnman,
Thonpson, and the Secretary all deserve credit for its passage, the
gridl ock associ ated wi th t he approval serves as an exanpl e of just how
difficult making positive change can be within the Interior
environnment, which has undoubtedly been one of the causes of
def endants’ inability to properly manage the I I Mtrust. This exanple
al so shows just howfragil ethe monmentumis behi nd f undanent al changes
that need to be nade in the Il Mtrust managenent system
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of publications and gui dance; (4) nmanagenent of el ectronic records; (5)
further devel opnent of the records managenent coordi nati on bet ween OST
and Bl A, and (6) docunent productionfor thislitigation. Trial Tr. at
1043-44; 1886-87. Under the approved hi gh-1evel records nmanagenent
plan, BlAand CSTwi || share a uni fi ed records managenent programw th
j oi nt procedures on access torecords. Trial Tr. at 2118. The unified
records managenent staff will pronul gate newrecord retention schedul es
for approval by the National Archives and Records Adm nistration
(NARA). Trial Tr. at 1977-85. Thiswll allowlnterior toresunethe
nor mal NARA process of noving records froml ocal offices to Federal
Records Centers, Archives, or, when appropriate, disposing of unneeded
records. Resunption of the orderly NARAprocessis acritical stepin

resol vi ng docunent storage problens. Trial Tr. at 1992-95.

F. Facts Pertaining to Plaintiffs’ Interference Clains

Beyond t heir cl ai ns centering on the trust managenent systens put
inplace by the United States, plaintiffs have al | eged t hat def endant
Babbi tt has obstructed t he Special Trustee’s di scharge of his statutory
duti es under the Trust Fund Managenent ReformAct i ntwo ways. First,
plaintiffs contendthat the Secretary fail edto nmake budget requests
sufficient to address the Special Trustee’s needs. Trial Tr. at 167-
68. Second, plaintiffs argue that def endant Babbitt acted contrary to

| awwhen he reorgani zed t he OST wi t hout t he approval of Congress or
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consultation with the Special Trustee. Although pages could be
dedi cated t o Robert Lanb’ s testi nony on t he budget process and t he
cont ext of the budgeting for OST, it sufficesto notethat the facts
are |l argely undi sputed onthis first claim The Indian Trust Fund
Managenent Ref ormAct di d not appropriate any funds for the operation
of OST. Trial Tr. at 3496. Defendant Babbitt did not request
i nordi nat e suns of noney to fund OST, especial ly during OST' s i nfancy.
For exanple, Interior requested only $447,000 for OST funding in
Interior’s fiscal year 1996 budget, conpared to the $3.5 mllion
request that the Special Trustee had made to fund the operations
necessary to produce his Strategi c Pl an. Even t he nodest fundi ng t hat
def endant Babbitt did request, however, was sl ashed by the O fice of
Managenent and Budget. The federal governnent duringthis period of
ti me was undert aki ng sever e budget cuts and was operati ng on a series
of continui ng resol utions rather than a budget approved by Congr ess.
Thi s conservative fiscal phil osophy and resul ting round of conti nui ng
resol uti ons undoubt edl y had an i npact on t he actual fundi ng and fundi ng
requests made for OST.

As for def endant Babbitt’s re-organi zati on of OST, the facts agai n
are largely not in dispute. Def endant Babbitt clainms to have
reorgani zed OSTtoreflect its current operational structure, placing
an operational deputy beneath the position of Special Trustee.

Def endant Babbitt reassi gned t he Speci al Trustee’s head records expert,
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Joe Christie, to another Senior Executive Service positionw thin
Interior. Christie s duties are nowcarried out by Ken Rossman, who
has al ready been di scussed. Defendant Babbitt di d not di scuss any of
t hese radi cal changes of the Special Trustee' s office withthe Speci al
Trustee. The Speci al Trustee resigned shortly after the Secretary told
hi mof these changes, after the changes had al ready been order ed.
Def endant Babbitt proclai nms that he has the authority todoall of this

under the applicable |aws and regul ati ons.

G The Departnent of the Treasury

Treasury performs several key trust functions inthe managenent
of thellMtrust. Treasury srole as trustee-delegateis generally
limtedto holdingthosellMtrust funds kept by I nterior on deposit at
the Treasury and i nvesting the funds as directed by Interior. Wthin
t hese contexts, plaintiffs have raised certain inportant issues
concerning Treasury’s di scharge of its IIMtrust duties. Plaintiffs
have f ocused on four mai n cl ai ns agai nst Treasury: thetinelapsein
avai l ability of deposited funds, the |l oss of interest onissued checks,
i Il egal docunent retrieval and retention policies, and t he sweepi ng of
noney i nt o t he Uncl ai ned Moneys and M scel | aneous Recei pts Account s at
Treasury. In astipulation filed with the Court on July 6, 1999,

Treasury committed to address sone of these issues.
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1. Time Lapse 1in Availability of Deposited Funds

Treasury makes deposited funds available to Interior for
i nvest nent or di sbursenent on behal f of t he account hol ders as soon as
the funds are availableto Treasury. Trial Tr. at 2225-26. Funds are
avai l abl e to Treasury when the funds are transferred to Treasury’s
General Account at the Federal Reserve Bank of New York. Trial Tr. at
2205 & 3396.

Treasury has desi gned an accel erat ed systemfor col |l ecti ng and
maki ng deposits available. Trial Tr. at 2206-07. The | atest t hat
deposited funds are nmade available to Interior is, inthe case of
deposits by check, the next busi ness day after deposit. Trial Tr. at
2225. Inthe case of electronic funds transfers, funds are avail abl e
on t he day of deposit. Trial Tr. at 2225. The extra day i nthe case
of check depositsis neededto allowtine for the collection of funds
t hrough the banking system and the transfer of those funds to
Treasury’ s operating account at t he Federal Reserve Bank of New YorKk.
Trial Tr. at 2205-06 & 2226. Wthregard at | east to check deposits,
OrFMacts to i nvest or di sburse deposited Il Mtrust funds the day after
t he funds are deposited, or as soon as they are available to be
i nvested or disbursed. Trial Tr. at 1249 (expl ai ni ng t hat i nvest nent

and di sbursenent i s an “overni ght process”). The cutoff tinme for

i nvestnent at Treasury is 3:00 p.m Eastern tinme. Trial Tr. at 3351.
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The common situation arises in which deposited funds becone
avai labletoInterior only after 3: 00 p.m Such a situationis nost
likely tooccur with el ectroni c paynents, which may settlelateinthe
day after the cutoff tinme. See Trial Tr. at 2224 (noting that wire
transfers can be recei ved by t he Federal Reserve Bank i n New Yor k as
lateas 6:30p.m). Inthis situation, the funds may be availableto
I nterior, but as aresult of Treasury’ s cutoff, Interior may be unabl e
toinvest themthrough Treasury until the next day. To address this
probl em Treasury has agreed, inthe July 6 stipulation, to allow
Interior toinvest suchfunds as if the funds had been i nvested “as of”
t he prior business day. Defs.’ Ex. 103 7 7; Trial Tr. at 3350-51.
| ndeed, the July 6 stipulationallows Interior toinvest any avail abl e
funds omtted
fromits overnight i nvestment request as if they had been i nvested the
previ ous busi ness day. ' Trial Tr. at 3351. This agreenent enabl es
OTFM*“t o sweep as nuch noney i nto t hat overni ght i nvest nent account as
possi bl e for that day’ s activities,” Trial Tr. at 3351, and thereby to
“maxi m ze . . . the ampbunt of investnent that’s avail able to OTFM”

Trial Tr. at 3351.

2. Loss of Interest on Issued Checks

6 The July 6 stipulation applies to those funds that are
“avail abl e to Treasury” on the prior business day. Defs.’” Ex. 1039 7.
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Plaintiffs specifically challengethe way i nwhich Treasury treats
i nvested funds at the tinme of Il Mtrust check i ssuance. The facts
pertainingtothis claimarerelatively clear and | argel y undi sput ed.
When | | Mtrust deposits of plaintiffs’ noney are made by OTFMi nto
Treasury, Treasury keeps the funds i n a Treasury General Account, which
is availablefor the United States’ daily financial needs. Although
t he noney itsel f resides inthat account, a nunber of ot her operations
take place, mainly inthe forns of accounting entries and i nvest nent.
The United States adnmits that the I I Mtrust funds are i nvested, when
requested by Interior, until Il Mtrust checks are i ssued. Wen a check
isissuedto abeneficiary, the noney is debited fromthe investnent
account, which earns interest, and is placed into a non-interest
beari ng account until thetime the check is negoti ated and t he funds

| eave Treasury. Thus, between the tinme that a check i s i ssued and

presented for paynent, plaintiffs’ IIMtrust noney earns no interest.

During the course of thetrial, Treasury agreed to conduct a study
of its I Mtrust check negotiation practices. Defs.’ Ex. 103 { 8;
Trial Tr. at 3352. Specifically, Treasury has agreed to:

undert ake a study, whichit anticipates conpletingwthin

one year . . . to determ ne the average ti ne between t he
dat e of OTFMcheck i ssuance and t he dat e of presentati on of
t hose checks to the Federal Reserve for paynent.
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Defs.’” Ex. 103 1 8. Aside fromagreeingto study theissue, whichin
itsel f does not alter the current practice, Treasury has done not hi ng

to address this issue.

3. Illegal Document Retrieval and Retention Policies

Plaintiffs’ nost significant prospective claimin terns of
receiving an accounting dealswithllMrelated trust records retention
and destruction policies. Specifically, plaintiffs challenge
Treasury’s policy, enacted pursuant to the destruction schedul e
pronul gat ed by t he Nati onal Archi ves and Records Adm ni stration, of
destroying all docunents after six years and seven nonths. Treasury
historically has followed this policy. Trial Tr. at 142. Treasury
cannot, under its current system segregate || Mtrust checks or records
fromany other type of record. Thus, before the onset of this
litigation (and during the litigation for sonme tine), Treasury’s
docunents pertainingto the funds, includi ng cancel ed checks, went to
t he shredder despite the adm ssionthat the Il Mtrust i s nowhere cl ose
to being reconcil ed.

Treasury has partially addressed theseissuesinthelongterm
throughits stipulation. Treasury has agreedto inplenment a system
that will allowl |l Mtrust checks to beretrieved by payee nane, whi ch
iscurrently an unavail able function. Wthregardto the docunent

destruction all egations, Treasury has agreedtowrk wthinterior to
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propose a new, yet to be determ ned record retention schedul e for trust
docunents. Thereis sone issue, however, as to whether this newrecord
di sposi ti on schedul e woul d change the policy for all Il Mrelatedtrust
docunments or sinply Il Mtrust account docunents.!” See supra |l (B)
(di scussingthe “Il Maccount” at Treasury as one of several accounts
involvedin Treasury’ s I I Mtrust-nmanagenent process). Inthe short
term Treasury and plaintiffs have reached an agreenent for the
retention of Il Mtrust docunents for the purposes of this litigation.

See Stipulated Order of Aug. 12, 1999.

4, The Sweeping of Money into the Unclaimed Moneys and
Miscellaneous Receipts Accounts at Treasury

Finally, plaintiffs make vague accusati ons about certai n noney
purportedly kept in the “uncl ai ned noneys” or “m scel | aneous recei pts”
accounts at Treasury. These all egati ons do not appear inplaintiffs’
conpl aint and they wererecently raised at thetineof trial. There
are only two i nportant factual concl usions to be drawn fromthe record
on these clains. First, plaintiffs have adduced no evi dence of a
system c problemw th Treasury’s handling of plaintiffs’ fundsina
manner t hat i nvol ves either of these accounts. Second, plaintiffs

provi de no support for the contentionthat they areentitledto any

’Because this i ssue mainly i nvol ves an interpretation of the
stipul ation, discussion of this point will be reserved until the
concl usions of |aw section of this Menorandum Opi ni on.
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prospective rel i ef based upon one i nstance of i nmproper handl i ng of
certain funds. It is undisputedthat, at one point inthe 1980s, there
was one proved i nstance i n which Il Mtrust noney was i nproperly pl aced
i n an uncl ai med noneys account. However, plaintiffs have adduced no
ot her evi dence beyond this adm tted example. Thus, plaintiffs can
poi nt to no other evidence that would entitle themto prospective

relief.

[11. Jurisdiction and Scope of Lawsuit

Before continuing on to conclusions of law, this court’s
jurisdiction nmust be established. Relatedly, the court is conpelledto
once agai n state the proper scope of thislawsuit interns of proper
jurisdictionandcurrent case or controversy. Al thoughthe court has
largely dealt withtheseissuesinearlier opinions, it nust do so once
agai n by virtue of the parties’ current argunents presentedintheir

proposed findings of fact and concl usi ons of | aw.

A. Subj ect Matter Jurisdiction

The court has jurisdictionover plaintiffs’ statutorily based
clainsrelatedtothe Il Mtrust. See Cobell, 30 F. Supp. 2d, at 31-33.
Plaintiffs have alleged various statutory violations, and, in
subst ance, the focus of their clainsistoenforcethe statutory right

to an accounting. Plaintiffs state clains bothw thinandw thout the
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Adm ni strative Procedure Act, 5 U S.C. 8§ 701 et seq. Al'l of
plaintiffs’ soundly grounded cl ai ns ari se fromthe statutory schene
gi vi ng def endant s pervasi ve control of plaintiffs’ Il Mtrust noney.

See United States v. Mtchell (Mtchell 11), 463 U S. 206, 224 (1983).

Hence, all of these clains “ari se under” the |l aws of the United St ates
and t herefore under 25 U. S. C. § 1331, which grants the court federal

guestion jurisdiction.

B. Wai ver of Sovereign | munity

Because plaintiffs bring their | ansuit against federal officials,
pl ai ntiffs must prove a cl ear wai ver of sovereigninmmunity that covers
t he substantive cl ai ns and renedi es t hat they seek. Plaintiffs have
done so. See Gobell, 30 F. Supp. 2d at 31-33. Section 702 of t he APA
wai ves these officials’ sovereignimmunity for all of plaintiffs’
claims that this court will consider. Section 702 states:

An actioninacourt of the United States seekingrelief

ot her t han noney damages and stating a cl ai mt hat an agency

or an of ficer or enpl oyee thereof actedor failedto act in

an of ficial capacity or under col or of | egal authority shall

not be di sm ssed nor relief therein be deni ed on the ground

that it is against the United States.
5US. C. 8 702. As described in the legislative history of this
provi sion, 8 702 was i ntended “to el im nate t he def ense of sovereign

immunity with respect toany actioninacourt of the United States

seeki ng relief other than noney danages and based on t he asserti on of
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unl awful action by a Federal officer.” H R Rep. No. 1656, 94t h Cong.,
2d Sess., at 2 (1976).

Clearly, plaintiffs’ APAclainms, which stemfromthe statutory
ri ght to an accounting, see 25 U.S.C. 8§ 162a(d)(1)-(7), fall within
this provision. Plaintiffs have repeatedly stated that they do not
seek to recover any noney or ot her substitutionary relief. See Gobell,
30 F. Supp. 2d at 39-40 & n.18. The court has so held and has
construed their claims inthat light. Seeid. Plaintiffs' clains
arising fromthe statutory right to an accounting are clains for relief
“ot her t han noney damages” inthe purest form Thus, they fall under
t he wai ver of sovereign inmmunity in 5 U S.C. § 702.18

Despite plaintiffs di savowal of seeking an order fromthis court

to force def endants t o pay noney, and notwi t hstanding that plaintiffs

BSimlarly, thelawis clear that, tothe extent a waiver is
needed, 8 702 wai ves t he government’s sovereignimunity for certain
non- APAclainms, as well. Seeid. at 31 (citingChanber of Conmerce v.
Reich, 74 F.3d 1322, 1328 (D.C. Cir. 1996); Clark v. Library of
Congress, 750 F.2d 89, 102 (D.C. G r. 1984); Dronenburg v. Zech, 741
F.2d 1388, 1390 (D.C. Gr. 1984); Schnapper v. Foley, 667 F. 2d 102, 108
(D.C. Cir. 1981); Sea-Land Serv., Inc. v. Alaska R R, 659 F. 2d 243,
244 (D.C. Cir. 1981)). To the extent that their clains are not
revi ewabl e under the APA, thenplaintiffs are entitledto non-APA, or
“non-statutory,” review. See Larson v. Donestic & Forei gn Commer ce
Corp., 337 U. S. 682, 689-91 (1949). For exanple, plaintiffs contend
t hat def endants do not have | egal authority to destroy certaintrust-
rel ated docunents. |If this claimis not revi ewabl e under the APAfor
sone reason, thenplaintiffs nay state this clai moutside of the APA
under the applicabl e standard for non-statutory review. See Chanber of
Comrerce, 74 F. 3d at 1328. Because the court ultimately hol ds t oday
that plaintiffs’ proved breaches of trust are acti onabl e under t he APA,
the court will not address the merits of plaintiffs’ non-statutory
review al | egati ons.
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do not seek any other formof relief that isinfact alegal substitute
for receiving such paynents, defendants still steadfastly contend that
“there is asignificant i ssue regardi ng whet her soverei gninmmunity has
been wai ved” as to the second phase of this | awsuit regarding the
actual accountinginlight of thecontrolling statutes. Defs.’ FF/ CL
at 128 n.64. In full, defendants make the foll ow ng argunent:

Plaintiffs nmust show not only that there has been sone
wai ver of i munity, but al so that the waiver extends tothe
particul ar cause of action asserted. . Lanev. Pena, 518
U.S. 187, 197 (1996). Plaintiffs’ claimfor an accounti ng
cannot |l ogically be severed fromtheir clains (tenmporarily
shelved for purposes of this case) for nonetary
rei mbursenent for all eged breaches of trust. An equitable
acti on whose eventual purposeistorecover noney does not

fall withinthe waiver of Section 702, evenif Plaintiffs do
not seek noney inthe instant action. Departnent of the
Arnmy v. Blue Fox, lnc., 119 S. Ct. 687, 692 (1999)

(equitable action for a lien was not within waiver of

Section 702 as it was “nerely a nmeans to the end of

satisfying a claimfor the recovery of noney;” thus,

plaintiffs’ “ultimate cl ai n was not one for “other than
noney damages” withinthe terns of the waiver). Even though
this Court struck clainms for noney damages from the
conpl ai nt, the close rel ati onship between Plaintiffs’ claim
for an accounting and their stated desire for noney danages
isclear fromthe original Conplaint. See Prayer for Relief

at 14 (Plaintiffs ask “for a decree orderi ng an accounti ng
and directing the def endants to make whol e the | | Maccount s
of the class nenbers”). The common | aw renmedy of an
accounting is part and parcel of a nonetary claim See
Ei chengrun, Renmedyi ng t he Renedy of Accounting, 60 | NDI ANA
L.J. 463 (1984/1985) (“The true accounting renedy yi el ds a

restitutionary award of the defendant’ s profits wongfully
obtained fromthe use of the plaintiff’s property. The
pl aintiff nmust establish sone basis for the obligationto
account, the defendant is ordered to account, and the
plaintiff then gets an order directing paynent of the sumof

nmoney found due.”). For this reason, the claimfor a
retrospective accounti ng, whichis the basis for Phase I
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trial and di scovery associ ated therew th, nust be di sm ssed,
as Section 702 does not wai ve sovereigninmmunity, andthis
Court accordingly has no jurisdiction over it.

I n short, defendants m sconstrue and then confl ate two i nport ant
jurisdictional considerations—the Suprene Court’s recent holdingin
Bl ue Fox and the true nature of plaintiffs’ clainms toenforcetheir
statutory right toan accounting. Simlarly, thereis absolutely no
evi dence of the glue that hol ds def endants’ two erroneous prem ses
t oget her—+that plaintiffs have made (or will make) “clainms . . . for
nonetary rei nbursenent for all eged breaches of trust,” but that these
cl ai ms have sinply been “tenporarily shel ved for the purposes of this
case.” |d.

First, defendants m sconstrueBl ue Fox. | nBlue Fox, aninsol vent
prime contractor failed to pay claimnt Blue Fox, Inc., a
subcontractor, for work that Bl ue Fox conpl eted on a construction
project for the Departnment of the Arny. Blue Fox, 119 S. Ct. 6809.
Bl ue Fox sued the Arny directly, as opposed to suing the prine
contractor, and attenpted to gain an equitable lien oncertain Arny
funds. 1d. at 689-90. Thus, Bl ue Fox sought to artfully pl ead a noney
danmages action as an equi tabl e acti on for obtaining alien, whichwould
have had t he sane ef fect as a noney damages claim The equitablelien
woul d have produced a nonet ary substitute as conpensati on for Bl ue

Fox’ s injuries, suffered as aresult of the prine contractor’s actions.
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The Court of Appeals for the Nnth Crcuit heldthat § 702 wai ved
the Arny’ s sovereignimmunity because Bl ue Fox had brought an equitabl e
action. 1d. at 690. The Suprene Court reversed. The Court began by
re-affirmng the text of 8§ 702, stating that the governnment’ s soverei gn
i mmuni ty had been wai ved i n acti ons seeking relief “other than noney
damages.” |d. at 691; see also5U S.C §702. Next, the Court held,
as didthis court in Novenber 1998, that 8§ 702’ s wai ver does not turn
on whet her an action is equitable or legal in nature; rather, the
proper issueis whether the claimis one for noney danages (i.e., asum
used as conpensatory relief to substitute for a suffered | oss, as
opposed to a specific renedy that attenpts to givethe plaintiff the
very thing to which he was entitled). Blue Fox, 119 S (. at 691; see

al so Cobell, 30 F. Supp. 2d at 40-41. Fromthis point, the court

anal yzed t he nature of Bl ue Fox’ s cl ai mfor an equitable lien and held
that it was, ineffect, aclaimfor noney danages and t heref ore not a
claimwithin 8§ 702’s waiver. 1d. at 692. The Court’s ultimte
rejection of Blue Fox’s claimfor anequitablelienturneduponits
finding that the “sort of equitable |lien sought” by Blue Fox
constituted noney damages because its goal was “to sei ze or attach
nmoney i n t he hands of the [g]overnnment as compensation for thel oss
resulting fromthe default of the prime contractor.” Bl ue Fox, 119 S.
Ct. at 691 (enphasi s added). In other words, the equitablelien was

attenmpting to shift aproperty interest to Bl ue Fox t hat woul d have
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effectively given it the sane relief as a conpensatory sum and
thereforethis claimfell outside 8 702’ s wai ver. |d. (notingthat an
equitableliengrants aclaimant a “security interest inthe property,
whi ch [the cl ai mant] can then use to sati sfy a noney cl ai nf (quoting D.
DoeBS, LAWOFREMEDIES 8§ 4. 3(3), at 601 (2d ed. 1993))). Moreover, Bl ue
Fox’ s acti on was one for substituterelief, as opposed to specific
relief, because it was brought agai nst the government and not the prime
contractor.

Contrary to def endants’ argunent, the Court did not holdthat all
“equitable actions whose eventual purpose i S t o recover money does not
fall withinthe waiver of Section 702, evenif [the cl ai mants] do not
seek noney inthe instant action.” Defs.’” FF/CL at 129 n. 64 (enphasi s
added). As expl ai ned above, the Court specifically heldthat whet her
an actionis equitable or not is not determ native of whether an acti on
falls under § 702’ s wai ver.® Moreover, the Court never held that an
action falls outside of § 702’ s waiver if the claimnt’s eventual

purpose istoseek “nonetary redress.” Rather, theequitablelienin

Bl ue Fox was itself the transfer of property interest that woul d have

¥The court is aware that its November 1998 ruling used the
equi tabl e nature of plaintiffs’ action for an accounting as further
proof of § 702’ s applicability. See Cobell, 30 F. Supp. 2d at 41-42.
As the court’ s ruling nade cl ear, however, this (nowerroneous) point
was nerely further support for the court’s 8§ 702 anal ysis. Seeid.
(“The l'ine of case lawstating that the remedy of accounting is an
equi t abl e one further supports the conclusionthat the plaintiffs’
requestedrelief is one for specificrelief, as opposed to one for
nmoney danmages.”).
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been t he basi s for the conpensatory redress; although Bl ue Fox may have
had to bring afurther claimtoenforcethat |lien, the case before the
Court involved the shifting of the determ native interest.
Furthernore, as stated above, Bl ue Fox’ s cl ai mwas substitutionary in
nat ur e because it sought to recover noney fromt he governnent, not the
prime contractor. Finally, that noney may be recovered is not
det erm nati ve of whet her a cl ai mfor noney damages has been nmade. As
Supreme Court precedent makes clear, it isthe nature of the acti on and

t he conpensation that is conclusive. See Bowen v. Massachusetts, 487

U.S. 879, 893-96 (1988). The noney nust be conpensatory or
substitutiveinnature, asit was inBlue Fox. Plaintiffs do not, as
expl ai ned bel ow, make any type of claimfor noney in this case.
| nst ead, they seek to enforce a non-conpensatory statutory right to an
accounti ng t hrough APA and non- APA neans. The Suprene Court i nBlue

1]

Fox explicitly recogni zed t hat, evenin the context of payi ng noney, “a
suit seekingtoenforce[a] statutory mandateitself” fallswithin§

702’ s wai ver of sovereign imunity. Blue Fox, 119 S. Ct. at 692

(quoting Bowen, 487 U.S. at 900); see al so Rockbridge v. Lincoln, 449
F.2d 567, 573 (9th Cr. 1971) (“Appellants[, all Navajo Indians,] are
not seeki ng noney damages fromt he governnent, nor are t hey seekingto
assert sone right against it or to block a governnent project. The
relief they seek does not i n any way af f ect t he soverei gn power of the

United States. The governnment is not asked to give up aright, to
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grant a concession, to di spose of property or torelinquishauthority.
Appel | ants nmerely seek a court order directing certain governnent
of ficials toperformacts which Congress has al ready directedthose
officials to perform. . . .7). Thus, defendants’ expansive
interpretation of Blue Fox is fatally fl awed and underm nes their
argument on this point.

Second, as al | uded t o above, defendants desperately attenpt to
make plaintiffs’ clainms sonmethingthat they are not. As their general
attack, defendants citetoalawreviewarticle for the proposition
that the “true accounting renedy yields arestitutionary award .
and the plaintiff gets an order directing paynent of the sumof noney
found due.” Defs.’” FF/CL at 128 n.64 (citing Janmes Ei chengrun,
Remedying the Remedy of Accounting, 60 Indiana L.J. 463, 463
(1984/1985)). Whether at common law a “true” accounting claim
necessarily invol ved an order for paynent of noney is irrel evant.
Pl aintiffs have expressly di savowed seeki ng an order for the paynent of
money inthis case. Thus, accepti ng defendants’ “true accounti ng”
argunent as correct for the nonent, plaintiffs sinply do not seek every
el enment of a “true” accounting, as that phrase was neant at conmon | aw.
| nst ead, and nost i nportantly (as the governnment i s fond of recogni zi ng
i n other contexts) plaintiffs do not even properly seek a common-| aw
clai mfor an accounting. See infra subpart I11(C. Instead, they seek

toenforcetheir statutory right toan accounting as that phraseis
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nmeant under the provisions of 25 U. S.C. 8§ 162a(d)(1)-(7) and 25 U. S. C.
8 4011. Although the interpretation of this statute does, as the
governnment admts, demand that the court | ook to common | aw for
gui dance, it does not nean that plaintiffs nust by necessity seek an
order of noney to be paid. Tothecontrary, plaintiffs narrowy seek
to preclude defendants fromacting contrary to |l aw in abridging
plaintiffs’ rights granted by statute and to affirmatively force
defendants to conply with the | aw as stated by Congress.

Third, as their nore specific attack, defendants try to argue t hat
plaintiffs’ accounting claimis nmerely “part and parcel” of a
hypot heti cal noney damages cl ai mt hat has been “t enporary shel ved f or
t he purposes of thislitigation.” This argunent is m staken andis
si nply another variationonthe premsethat plaintiffs nmust really be
seeki ng noney damages. There i s no evi dence of any noney damages cl ai m
being made in sonme other court, much |ess such a claim being
“tenporarily shelved.” Further, evenif plaintiffs wereto eventually
bring a noney danages case i nthe Court of Federal O ai ns, and assum ng
t hat they somehowrelied ontheir accounting claiminthis caseto
support their argunent in that | awsuit, Blue Fox cannot bereadto
deprive this court of jurisdiction based on such unsubstanti ated
assunptions. As explained above, the Bl ue Fox cl ai mrant sought an
equitable lienas its substitutionary renedy. The equitable-lien

actionwas itself a claimfor noney damages i n di sgui se because it
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woul d have gi ven the cl ai mant a property interest inthe Arnmy’s funds.
The t hrust of Bl ue Fox’ s suit was conpensation. Incontrast, thetype
of accounting sought inthis case (whichisreallyjust astatutory
right) woul d not itself be substitutionary; no property interests wll
change hands. At nost, the enforcenent of this statutory right may
partially support sone future nonetary clai m(but not necessarily
“nmoney damages”), which, becausethisis plaintiffs’ own noney, wll
only be conpensatory to the extent that the noney is m ssing fromthe
trust.® Inthe case at bar, plaintiffs seek “the very thingto which
they are entitled,” an accounting of their noney that actual |y exi sts
inthellMtrust. Blue Fox, 119 S. Ct. at 692 (quoti ngBowen, 487 U. S.
at 895). Therefore, defendants’ argunents on these jurisdictional

points fail.

C. Plaintiffs’ Common-Law Clains for Breach of Trust

20Thi s point raises another flaw in defendants’ argunent.
Def endants’ own positionis that the “true remedy” of an accounti ng
yields a “restitutionary award.” “[R]estitution i S not damages;
restitutionisarestorationrequiredto prevent unjust enrichnent.”
D. DoBBs, LAWOFREMEDIES 8§ 4. 1(2), at 557 (enphasisinoriginal). The
Suprene Court has enphasi zed that “[t] here is no evidence t hat any
| egi slator [invol vedin the passage of 8 702] under st ood t he wor ds
"noney danmages’ to have any meaning other than the ordinary
under st andi ng of the termas usedinthe cormonlawfor centuries. No
one suggested that the termwas t he functi onal equi val ent of a broader
concept such as nonetary relief.”” Bowen, 487 U.S. at 897. Thus,
setting aside all of the other reasons that def endants’ argunent fails,
def endants’ own prem ses do not | ead to the concl usi on t hat t hey seek.
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One significant point of confusioninthis|awsuit has beenthe
source of lawgivingrisetoplaintiffs validclainms. Plaintiffs
continueto believe, despitethis court’s referencestothe contrary,
that they state valid common-1| awcl ai ns agai nst t he governnent for
breach of trust. At the notionto dismss stage, the court was not in
a posture to dism ss these clains because of different possible
interpretations of plaintiffs’ conplaint. At the summary judgnment
stage, the court stated that it read plaintiffs’ soundly grounded
cl ainms to be derived fromstatute, not the common | aw. 22 Now, because
plaintiffs have continued to pursue rights allegedly grantedto themby
t he common | awof trusts (but apparently not statute), the court nust
finally address this issue. This issue has not been squarel y addressed
bef ore by any court and has been the source of some discussionin

academ a. See generally John F. Duffy, Administrative Common Law in

Judicial Review, 77 TEXASL. Rev. 113 (1998); Rei d Peyton Chanbers,
Judicial Enforcement of the Federal Trust Responsibility to Indians, 27
STAN. L. REV. 1213 (1975). The court believes that the governnent has
t he better argunent onthis point. Plaintiffs cannot state common-|aw
claims for breach of trust agai nst these federal officials inthe

cont ext of financial m smanagenent of the Il Mtrust. “Thereis no such

2IThe court did state that, as a matter of statutory construction,
the common | aw plays arole in the interpretation of defendants’
duties. The governnent agrees with this position.
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thing as a conmon | awof judicial reviewinthe federal courts.” Stark

v. Wckard, 321 U S. 288, 312 (1944) (Frankfurter, J., dissenting).

Onthisissue, plaintiffs have takenthe approachthat thellM
trust is atrust and, therefore, the standard duti es governing the
trustee-beneficiary rel ati onshi p at conmon | awcan be i nported t hrough
sources such as the Restatement (Second) of the Law of Trusts and,
presumabl y, the case | awunderlying suchtreatises. It istruethat
there is abundant case | aw to support the propositions that the
governnment’ s conduct withrelationtothe Native Anerican peopl e nust
general ly “be judged by t he nost exacting fiduci ary standards, ” see

Semnole Nationv. United States, 316 U. S. 286, 296-97 (1942), and t hat

“where only arel ati onshi p between the [g]overnnment andthetribeis
i nvol ved, the | aw respecting obligations between a trustee and a
beneficiary inprivatelitigationw !l inmny, if not all, respects,

adequat el y descri be the duty of the United States,” Nevada v. United

States, 463 U. S. 110, 142 (1983). Inportantly, however, it does not
followfromthese principles that plaintiffs may sinply clai mthat they
are the beneficiaries of atrust relationshipwiththe United States
and therefore invoke all of therights that a cormon-lawtrust entails.
See FELI XS. COHEN, HANDBOOK OF FEDERAL | NDI ANS LAW169 (1942) (noting that
the full body of conmon-|awduties and ri ghts “does not exi st between
the United States and the I ndians”). As the Suprene Court al so stated

i n Nevada, “the [g]overnnent is sinply not inthe position of aprivate
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litigant or a private party under traditional rul es of common | aw or
statute.” Nevada, 463 U.S. at 141. “The federal power over I ndian
lands is so different in nature and origin fromthat of a private
trustee. . . that cautionis taught inusingthe nerelabel of atrust
pl us a readi ng of Scott on Truststo inpose liability on clains where

assent i s not unequi vocal |y expressed.” Mtchell II, 463 U S. at 234

(Powel I , Rehnqui st, and O Connor, JJ., dissenting) (quotingMtchell v.

United States, 664 F.2d 265, 283 (Ct. Cl. 1981) (N chols, J.,

concurring in part and dissenting in part)).

Plaintiffs’ actionablerights inthis case stemfromand are
shaped by three bodies of law. 1In all three cases, plaintiffs’
substantive rights are created by—and t her ef ore gover ned by—st at ut e.
Thus, tothe extent plaintiffs seek relief beyond that provi ded by
statute, their clainms nust be denied. Plaintiffs’ statutorily-based
cl ai ms agai nst the governnent can be brought under the APA. See

Rockbri dge, 449 F.2d at 573.

First, as a matter of litigating against the government,
plaintiffs my enforcerights granted to themby statute under the
provi si ons of the APA. Persons seeki ng revi ewunder the APA nust show
that they suffered a “l egal wong because of agency acti on” or t hat
t hey were “adversel y affected or aggri eved by agency actionw thinthe
meani ng of arelevant statute.” 5U S.C. § 702. Thisright toreview

of adm ni strative acti on does not stand al one; persons seeki ng APA
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revi ewnust showsomne i ndependent statutory right towhichthey are

entitled. See Rasmussen v. United States, 421 F. 2d 776, 779 (8th Gr.

1970) .

Second, to the extent that certain governnental actions cannot be
revi ewed under the APA, then plaintiffs may seek non-statutory revi ew.

See Chanber of Comnerce, 74 F. 3d at 1327. | n Chanber of Commerce, t he

Court of Appeals for the District of Colunbia Circuit instructedthat

non-statutory revi ewstens fromAnmeri can School of Magnetic Healing v.

McAnnulty, in which the Supreme Court hel d:

acts of all [governnental departnment’s] officers nust be
justifiedby sonmelaw, andin case an official violates the
lawto the injury of anindividual the courts generally have
jurisdiction to grant relief . . . . Gt herwi se the
individual is left to the absolutely uncontrolled and
arbitrary action of a public and adm ni strative officer,
whose action i s unaut horized by any law, andis inviolation
of the rights of the individual.

187 U. S. 94, 108 (1902). In construingMAnnulty, the Court of Appeals
hel d t hat successful non-statutory revi ewdenmands t hat t he chal | enged
conduct be ultravires and that t he governnental action viol ate either
a specific statutory prohibitionor deprive anindividual of aright

granted by statute. Chanmber of Commerce, 74 F.3d at 1327. Thus,

al t hough “non-statutory” intitle, non-statutory revi ewdenmands t he
exi stence of a statutory right or prohibition.

Third, plaintiffs may rely upontherights effectively givento

t hem by the Suprenme Court in Mtchell II. In Mtchell 11, the
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cl ai mants brought an acti on f or noney danages i n t he Court of Cl ai ns
under t he governnent’ s wai ver of sovereignimmunity inthe Tucker Act,
28 U.S.C. 8§ 1491. The Court found that the Tucker Act was i ndeed a
wai ver of sovereignimmunity for certainclains. Toultinmately prevail
on t hese cl ai ms, however, the plaintiffs hadto find a basis for the

substantive right to recover noney damages. In Mtchell 11, the

plaintiffs found that ri ght when the Suprene Court stated that the
“statutes and regul ations” before it “clearly [gave] the Federal
Government full responsibility to nmanage I ndi an resources and | and f or
the benefit of the Indians [and t hey] t hereby establish[ed] afiduciary
rel ati onshi p and define[d] the contours of the United States’ fiduciary

responsibilities.” Mtchell 11, 463 U. S. at 224. Wilethe Court did

recogni ze that “all of the necessary el ements of a conmon-1| awtrust
[were] present,” id. at 225, the Court | ater went on to re-enphasi ze
itsearlier positionthat it was the “statutes and regul ati on at i ssue”
that “clearly establish[ed the] fiduciary obligations of the

[ gl overnment,” id. at 226. Again, as under the enforcenent nechani sns
of APA and non-statutory review, it is the statutes and regul ati ons

that create and define the enforceable trust relationship.

Plaintiffs wshtorely uponMtchell Il for the establishnent of
the trust, but then they seek toignoreMtchell Il whenit conesto
t he establishrment of rights. See, e.g., Pls.’” Resp. to Defs.’ FF/CL,

at 2 (“The trust for individual Indiansisclearly atrust wthinthe
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ternms of Mtchell I1.”7). This approach nmust be rejected. Wile

plaintiffs correctly point out that the Trust Fund Managenent Reform
Act shoul d not berigidly interpreted as would a carefully crafted
“trust instrunent,” it i s nonethel ess accurate as a general matter that
it is the statutes that give defendants pervasive control over
plaintiffs’ | ands and noney. It is this pervasive control that has
created the trust relationship. Seeid. Although the Trust Fund
Managenent Ref or mAct may not explicitly recite every trust duty owed
by the governnent to plaintiffs, this does not nmean that every comon-
| awduty applies, either. Watever the scope of the governnent’s | egal
duti es under the Il Mtrust, the sourceis statutory |law. “The extent
of [a trustee’s] duties and powers is determ ned by the trust
i nstrunent and the rul es of | awwhich are applicable.” RESTATEMENT
( SECOND) OFTRUSTS 8§ 201 (1959). Accordingly, even though the || Mtrust

isatrust, asthat termisusedinMtchell Il, plaintiffs nust point

torights granted by statute if they are to be enforced agai nst the
governnent. There is sinply no persuasive basis for doing so on a
purely common-| aw basi s.

I n summary, it does not matter whether plaintiffs rely upon a
traditional statutory anal ysis of their rights agai nst the gover nnent
t hr ough APA and non-statutory reviewor, on the ot her hand, whet her
t hey cl ai mto be beneficiaries of atrust created under the terns of

Mtchell Il (which nmust be enforced through one of these other
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mechani sns i n t he absence of aninpliedright of action). Ineither
instance, the court’sreviewandplaintiffs’ rights are derived from
and determ ned by statute. The court recogni zes that thereis sone
ol der authority (not pressed by plaintiffs), dealingprimarily with
trust asset managenent, that coul d be construed nore broadly to be

contrary tothe court’s holding today. See Craner v. United States,

261 U. S. 219, 229 (1923) (voiding, under trust |awprinciples, a United
States | and patent that conveyed I ndi an | ands to a rai |l way and hol di ng
that “the fact that [the Indians’] right of occupancy finds no
recognitioninany statute or other formal governnental actionis not

concl usive”); Manchester Band of Pono I ndians v. United States, 363 F.

Supp. 1238, 1245 (N.D. Cal. 1973) (hol ding that the United States bears
the fiduciary trust duty to nake trust property productive, and

relying, at least primarily, onthe common | awof trusts); Pyram d Lake

Paiute Tribe v. Morton, 354 F. Supp. 252, 257 (D.D. C. 1972) (hol di ng

that the Secretary of the Interior breached the United States’ duty of
| oyalty despite the absence of any applicable treaty or statutory
provi sion). Nonethel ess, thecourt is conpelledtofollowthe nore

current hol dings of the Suprene Court, especially Mtchell I1’'s

instruction that “statutes and regul ati ons establish a fiduciary
rel ati onshi p and defi ne the contours of the United States’ fiduciary

responsibilities.” Mtchell Il, 463 U S. at 224. Consequently, tothe

extent that plaintiffs seekrelief solely allegedto be affordedto
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t hemby ri ghts ari sing under the common | awof trusts, plaintiffs have
failed to state a claim The times at which this court may
legitimately create federal cormon |l aware both “fewand restricted.”

Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U. S. 630, 640

(1981) (quotingUnited States v. Standard G| Co., 322 U. S. 301, 308

(1947)). VWile this court nust consider the common | aw when
interpreting the statutes creating and governing the Il Mtrust, see

NLRB v. Amax Coal Co., 453 U. S. 322, 329 (1981) (citing Perrin v.

United States, 444 U S. 37, 42-43 (1979)), a statute or regul ati on nust

nonet hel ess aut hori ze this inportation of conmon | awauthority. See
Duffy, Administrative Common Law in Judicial Review, Supra, at 116
(quoting Martha A. Field, Sources of Law: The Scope of Federal Common
Law, 99 HARv. L. Rev. 883, 887 (1986)). This statutorily-based
per spective i s the proper avenue for conmmon-| awanal ysis inthis case.

SeeinfraParts |IV-VI. An adjudicationof rights arisingpurely from
f ederal conmon | aw shoul d be eschewed because, as t he Suprene Court

unani nously has stated, the “functi on of wei ghi ng and appr ai si ng
[ pol i cy consi derations required by pure common-| awanal ysis] "is nore
appropriately for those whowitethelaws, rather than for those who

interpret them’” O Melveny & Meyers v. FDIC, 512 U. S. 79, 89 (1994)

(quoting Northwest Airlines, Inc. v. Transport Workers Uni on, 451 U. S.

77, 98 n.41 (1981)). For these reasons, the court will dismss

plaintiffs’ pure common-|aw cl ai ns.
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D. Scope of Lawsuit

The bal ance of the court’ s task today i nvolves only plaintiffs’
requests for prospectiverelief withregardtotheir rights arising
fromthe Il Mtrust and rel ated statutes. The interplay between the two
conmponents of this bifurcated caseis aninportant i ssue, however, and
wor t hy of brief di scussion. Everyone understands that the second phase
of thiscasew |l involveatrial regardi ng defendants’ rendition of an
accounting. Ingeneral terns, that process will involve the governnent
bringing forwardits proof onll|IMtrust bal ances and then plaintiffs
maki ng exceptions to that proof. The governnent m st akenly assunes,
however, that because “trial two” invol ves the actual accounting then
t he scope of the required accounti ng—even at the nost basic | evel +s a
matt er t hat need not be addressed today. See Defs.’ FF/CL at 1 n. 1.
On this point, the governnent isincorrect. Seeinfrasection V(B)(1)
&n.31. The governnent alludes to the argunent that the Trust Fund
Managenent Ref ormAct does not require a “historical” accounting. This
argunment necessarily brings theissue of whether the Act requires an
accounting of all Il Mtrust noney w t hi n the scope of today’s deci sion.
Sinmply put, the court cannot decl are defendants’ duties and assess
whet her defendants are in conpliance with these duties without
establishing the funds to whichthe duties apply. Seeinfra section
V(B)(1) &n.31. The dispositionof this narrow(but threshold) issue

| eaves al |l other accountingissues as matters for the second conponent
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of thislitigation, consistent withthe governnent’s position.?? Wth
t he boundari es of the two conponents clarified, the court will turnits
attention to plaintiffs’ requests for prospective relief.

InMtchell 11, the Supreme Court alludedto the availability of

prospective renmedies inlndiantrust fund cases, and t he gover nnent
apparently did not take issuew th the availability of such prospective
remedies in that case:

Absent a retrospective damages renedy, therewould be little
to deter federal officials fromviolating[plaintiffs’]
trust duties, at |l east until the all ottees managed t o obtain
a judicial decree agai nst future breaches of trust.

The [ g] over nment contends that viol ati ons of duties i nposed
by the various statutes may be cured by actions for
decl aratory, injunctive or mandanus relief against the
Secretary, although it concedes that sovereignimmunity
m ght have barred such suits before [t he passage of 5 U. S. C
§ 702].

Mtchell 11, 463 U. S. at 227. The court recogni zes that there are

certaininportant distinctions between the case at bar andMtchell I1I.

For exanple, Mtchell Il was a noney danmages case brought in the Court

of d ai s under the wai ver of sovereigninmmnity provi ded by t he Tucker
Act, 28 U.S.C. § 1491. Theinstant suit is the non-nonetary anal og of

Mtchell Il inthe financial m snmanagenent context; it i s an “other

t han noney danmages” acti on brought under APA and non-statutory revi ew

2For exanpl e, significant |egal issuesthat remainmatters for the
second phase of this case include: (1) whet her an appl i cabl e st at ut e of
l[imtations, if any, precludes any of plaintiffs’ clainms for an
accounting; (2) whet her an accounti ng acconpl i shed t hrough a sanpl i ng
technique wil | satisfy the requirenments of the Trust Fund Managenent
Reform Act; and (3) the precise scope of plaintiffs’ certified class.
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in federal district court under the waiver of sovereign inmnity
provided by 5 U.S.C. 8§ 702. Nonethel ess, it can hardly be said that
t he Court of O ai ns has br oader prospective powers thanthis court. To
the contrary, the Court of Cains’ jurisdictionis al nost excl usively
concerned wi th damages awards, seeid., 463 U.S. at 216 &n. 15, whereas
this court has equi tabl e powers stemm ng fromits i nherent powers, as
verified or augnented by statutory authorities such the APA, see 5
U.S.C. 88702 &706, andthe All Wits Act, 28 U.S.C. § 1651. Thus,

t he Suprene Court’s allusiontotheMtchell Il plaintiffs’ rightsto

prospecti ve relief under the Il Mtrust may have been a direct reference
to what is now the case before this court today.

As described invarious places above, plaintiffs all ege several
claims that will not be considered. For the purpose of clarity, a
conmprehensive | i st of theseclains will be discussed here. First, and
most obviously, plaintiffs’ claimfor an actual accountingis amtter
| eft for the second phase of this bifurcated case. See supra. Second,
for the reasons given above, the court will dismss plaintiffs’ pure
common- | aw causes of action for breach of trust. See supralll(C).
Al t hough many of these sane duti es nay ari se, as t he governnent adm ts,
as concomtants to the governnent’s statutorily enunerated trust

duti es, the commpn-| awnat ure of t hose acti ons can not be consi der ed
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actionabl e i n thensel ves.? Third, as expl ai ned bel ow, the court wi ||
not conprehensi vely address i ssues t hat t he gover nnent concedes and
that, therefore, arenot indispute. Seeinfra Part IV. Specifically,
def endants do not disputethat: (1) ThellIMtrust isatrust. Defs.’
Resp. to PIs.” FF/CL, at 4. (2) Congress has conferred prinmary
responsi bility for managenent of the | I Mtrust on the Secretary of the
Interior. ld. at 4-5. (3) Defendants owe plaintiffs the duties that

Congress has mandated. See id. at 10; see also infra Parts | V-VI

(interpreting certainaspects of these statutory duties). (4) These
statutorily based duties nust beinterpretedinlight of the common | aw
of trusts andthe United States’ Indian policy. See Defs.’ Resp. to
Pls.” FF/CL, at 8 n.5. (5) Proper record keepi ng and appropri ate
practices and procedures are i nportant conponents of proper trust
managenent. Defendant DO’ s Factual Stipul ations, filed June 11, 1999,
at 2n.2. Al of these positions significantly narrowthe di sputed
i ssues.

I nadditiontothese nore | egal | y based adm ssions, Interior has

made si gni fi cant concessi ons on sone factual matters, aswell. Ina

23l n additionto denyingthe inportation of various trust duties
not rel evant to obtai ni ng an accounti ng of exi sting trust noney, this
ruling also disposes of plaintiffs’ common-law claimthat the
government has breached its duty of care by divesting Il Mtrust funds
at thetinme of check i ssuance, as opposed to negoti ati on. See supra
subpart 11 (B) &sectionll (G (2). Plaintiffs have only statedthis
claimon comon-|law grounds. See Pls.’” FF/CL, at 40.
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wittenstipulationfiledonthe eve of trial, Interior admttedthat,
as of the comencenent of trial:
1. [ T] he Department of the I nterior cannot provide all

account holderswith aquarterly report which provi des t he
source of funds, and the gai ns and | osses. [ See 25 U. S. C.

8§ 4011.]
2. [ T] he Depart nment of the I nterior does not adequately
control therecei pts and di sbursenents of all Il Maccount

hol ders. [See id. 8§ 162a(d)(2).]

3. [ TIhe Departnment of the Interior’s periodic
reconciliations areinsufficient toassurethe accuracy of
all accounts. [See id. § 162a(d)(3).]

4. [ A]l t hough the Departnent of the Interior makes
availabletoall Il Maccount hol ders the daily bal ance of
t heir account and can provi de peri odi c statenments of the
account bal ances, the Departnment does not provide all
account hol ders periodic statenments of their account
performance. [See id. 8 162a(d)(5).]

5. [ The] Departnent of the Interior does not have witten
policies and procedures for all trust fund managenent and
accounting functions. [See id. 8§ 162a(d)(6).]

6. [ T] he Departnment of the Interior does not provide
adequat e staffing, supervisionandtrainingfor all aspects
of trust fund managenment and accounting. [See id. 8§
162a(d)(7).]

7. [ The Departnment of the Interior’s] record keepi ng
system|[is inadequate]. [ Seeid. 8 162a(d) (1), (3), (4),
(6).]

Def. DO’'s Factual Stipulations, filed June 11, 1999, at 5-6, 2 n.?2.
Mor e generously, Secretary Babbitt admttedin his testinony that:

1. He is “aware t hat there are many i ndi vi dual | ndi ans who
have not and cannot at this time get an accurate
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accounting.” Trial Tr. at 3762; see also 25 U S.C. §
162a(d)(1)-(7).

2. As of trial, “theentitlenments of |Individual |Indians
that are dictated by the trust responsibilities of the
United States are not being fulfilled.” Trial Tr. at 3765.

3. “The fiduciary obligation of the United States
governnment is not being fulfilled.” Trial Tr. at 3768.
4. “Amajor portion of that responsibility rests with
[the] Secretary of the Interior.” Trial Tr. at 3768.

Li ke Interior, Treasury hasfiledawittenstipulationof its
own. Plaintiffs ask this court to order Treasury to take certain
actionsinitsroleas atrustee of Il Mtrust funds. However, because
Treasury has agreed inthis stipulationtotake sone of these actions
w t hout court order, sone of plaintiffs’ clains are now npot.
Specifically, Treasury has agreed to take the fol | owi ng acti ons, upon
which this court bases its decision today:

RECORDS RETRI EVAL: DEVELOPMENT OF NEW SYSTEMS

1. Treasury’s current systemdoes not allowTreasury to
search and retrieve I |l Mchecks drawn on t he Treasury from
i ndi vi dual payees wi thout predicate information ([i.e.,]
check synbol, serial nunber) fromlInterior.

2. New Syst emf or Negoti at ed Checks—Wt hi n one year of the
filing of this stipulation, Treasury will install a new
systemto retrieve by payee nane (and potentially an
addi tional unique identifier such as an al pha-numeric
designation fromliInterior) information fromllMchecks
negoti ated after the new system beconmes operational.

3. New System for Checks | ssued, but not
Negot i at ed—Provi ded t hat [ OTFM provi des payee nanes and
potentially an additional uniqueidentifier to Treasury (as
it presently provides other information on disbursed
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checks), Treasury will install, within one year of the
filing of this stipulation, a newsystemto retrieve by
payee nane (and potentially an additional uniqueidentifier
such as an al pha-nuneric designation from Interior)
information fromllMchecks i ssued by OTFMafter t he new
system beconmes operational. This systemw || provide
informati on on checks that have been issued but not
negoti at ed.

RECORD RETENTI ON

4. Treasury will consult with the Departnment of the
Interior toidentify llMrelated docunents nmai nt ai ned or
creat ed by Treasury necessary to neet the governnment’ s trust
obl i gati ons.

5. Fol l owi ng consultationwith Interior, Treasury will
eval uate and submt its proposed revisedrecordretention
schedul es for Il Mrel ated docunents to the Archivi st of the
United States . . . . Therevised schedul es wi I | address
the existing undifferentiated check records as well as
differentiated records once |IIM check information is
segr egat ed.

6. Until the new retention schedules are in effect,
Treasury will preserve:

a. origi nal checks, and digitized and m crofilm
copi es of negotiated checks;

b. check information fromthese same checks in
el ectronic form([iL.e.,] check serial nunmber, date and
anount) ;

cC. nmont hl'y reports of cancel ed checks (either in

el ectronic formor hard copy as retained in the norma
course of business); and,

d. | 1 Mdeposit fundinvestnent records (either in
el ectronic formor hard copy as retained in the norna
course of busi ness), specifically requests for

i nvest nent/redenpti on, transaction confirmations, and
nmont hl y account statenents.
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AVAI LABI LI TY OF DEPOSI TS FOR | NVESTMENT

7. Al t hough current OTFMpractices with respect totimng

of investnent conformto i ndustry standards, Treasury wi ||

neverthel ess, withinfifteen (15) days of thefilingof this

stipulation, all owOIFM on t he norni ng of the next busi ness

day, toinvest “as of” the prior busi ness day, all deposits

t hat were avail abl e to Treasury the pri or busi ness day but

wer e not includedinthat day’s OTFMover ni ght i nvest nent

request.

Stipul ati on of the Departnent of the Treasury, filed July 6, 1999, at
1-3.

Treasury’s adm ssions noot nuch of therelief that plaintiffs
seek. First, Treasury’s adm ssions noot plaintiffs’ concerns regarding
the “front-end float,” which is the phrase that has been used to
describe the delay in availability of plaintiffs’ IIMtrust funds
between the time t hat OTFMr ecei ves t he noney and the ti ne t he noney i s
made avail able to Treasury. See suprasectionll(QG(1). Plaintiffs’
cl ai magai nst Treasury was based on the fact that certai n OTFMf unds
received after the daily cut-off would | ose interest on overni ght
i nvest nents. As seen above, Treasury now has agreed to al |l ow OTFMt o
i nvest “as of” the prior business day. Thus, theissueis resolved.
Second, Treasury’s stipulation alsodranmatically reduces the nunber of
di sputed i ssues as to the retention of certain rel evant docunents
necessary for the United States to discharge its duty to render an

accounting. See supra subpart 11 (G . Although Treasury’ s docunment

destruction practiceswill ultimtely conformto the applicablerecord
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retention schedule that is to be proposed to the Archivist of the
United States (which nust itself conformw th the lawcontrolling
Treasury’ s duties as decl ared by this court today), until thenthe only
category of 11 Mrelated trust docunents that Treasury has not expressly
agreed to hol d woul d be those that: (1) are not Il Mtrust checks, Il M
trust check i nformation, or nonthly reports of cancel ed checks and (2)

not Il Mtrust account investnment records. So, thereis still the
potential that non-check, non-11Maccount records nay not be protect ed.

However, given the scope of Treasury’s duties, these protections
resolve a large mpjority of i mmedi ate docunent retention issues.

Third, Treasury’s stipulation also noots plaintiffs’ concerns regarding
t he non-segregability of Il Mtrust checks. For negoti ated checks,

Treasury wi || be able to segregate | | Mtrust checks by payee nane. For
i ssued (by OTFM but non- negoti at ed checks, Treasury wi ||l al so be abl e
to segregate I | Mtrust checks by payee nane, assum ng t hat OTFMgi ves
them that information.

I nterior’s and Treasury’ s concessions, in conbinationw ththe
court’s dismssal of plaintiffs’ pure common-lawcl ains, significantly
narrow t he | andscape of disputed issues in this lawsuit. These
di sputed i ssues for this phase of thetrial thus have been reduced to
the foll ow ng:

1. Plaintiffs’ declaratory judgment action, includingthe

proper interpretationof plaintiffs statutorily based
rights withregardtoan |l Mtrust accounting, whet her
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def endants are currently inviolationof theserights,
and t he appropri ate renedy for such violations, if any.

2. Plaintiffs’ clainms of “obstruction” of the Speci al
Trustee made agai nst defendant Babbitt, which
enconpasses t he budget request and reorgani zati on of
OST acti ons.

3. Whet her this court should place the I Mtrust into
recei vership or otherwi se play acontinuingrolewth
regard to t he oversi ght of defendants’ di scharge of
their statutorily based Il Mtrust duties.

Accordingly, the court will address sone final jurisdictional issues

and then turn to the nerits of these cl ai ns.

E. APA “Jurisdiction”?

The court has al ready addressed defendants’ jurisdictional APA

argunent s once beforeinthis lawsuit. See Cobell, 30 F. Supp. 2d at

30-35. Defendants nowrai se newargunents regarding the “final agency
action” conponent of general APAreview. Althoughthese argunents
appear to be contrary to statenents made by predecessor gover nment
counsel at the notion to dism ss stage, they nust nonet hel ess be
addressed once againinlight of thiscourt’s dutytore-assessits

jurisdictionwhen reasonably questioned. Finality of agency actionis

general ly ajurisdictional prerequisite under the APA. DRG Fundi ng

24The court recogni zes that the APAitsel f does not provide an
i ndependent basis for jurisdiction. See Califanov. Sanders, 430 U. S
99, 107 (1977). However, giventhe nature of plaintiffs’ clains, the
court’s ultimte jurisdictional anal ysis nust be viewedinlight of the
APA’' s various requirenments. Tel ecommunications Research & Action Cr.
v. FCC, 750 F.2d 70, 77 (D.C. Cir. 1984).
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Corp. v. Secretary of Housing and Urban Dev., 76 F. 3d 1212, 1214 (D. C

Cir. 1996).

The gover nment now contends that the HLI Pis not final agency
acti on because of the ongoi ng revi si ons of the docunent. Because the
HLIPis (and al ways wi || be) awork in progress and, in defendants’
view, is sinply the inplenmentation plan stemm ng from def endant
Babbi tt’ s deci sionin August 1997 to nove forward with certain trust
ref ornms proposed by t he Speci al Trustee and to “defer” ot her neasures,
the i npl enentation planthereforerelates back tothe Secretary’s final
deci si on and shoul d not itself be considered final for the purposes of
judicial review. See supra subpart 11(D); Defs.’ Ex. 28.

Thi s argunent, geared solely toward t he HLI P, need not be squarely
addressed because it ignores one half of the court’s previous
jurisdictional ruling. In the Novenber 1998 decision, the court
identifiedtwo bases of final agency action. First, upon whichthe

gover nnent today sei zes, the court held that the HLIP constitutes final

agency action. See Cobell, 30 F. Supp. 2d at 33. This result was
reached as the result of a concessi on made by predecessor gover nnent
counsel. Seeid. However, the court al so heldthat “the accounting
systemt hat the governnment has enacted and continues to useinthe
adm ni stration of thellMtrust provides this Court withreviewabl e
final agency action for the purposes of 5 U S.C. § 704.” 1d. The

court believes that this second hol di ng was cl ear and correct. In
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Novenber 1998, the tinme of the earlier jurisdictional ruling, the
enacted and conti nual | y used, current systemenpl oyed to render an
accounting was what i s today descri bed as the “l egacy” system Tothe
extent that this nanme inplies that thel egacy systemhas been shel ved,

the | abel is amsnonmer. Thelegacy system withall of its adnmtted
flaws, isthe systemused today to col | ect funds, i ssue checks, and
ot herwi se admi ni ster the Il Mtrust. Any newpl ans t hat t he gover nnent

has for trust reformw || not replace the “l egacy” systemuntil sone
dat e years into the future. Government counsel sinply m sunderstands
the court’ s earlier holding onthis point to have been that TFAS or

TAAVG wer e final agency action. Trial Tr. at 5037 (CGover nment counsel :

“And | don’t know, but | took that as TAAMS and TFAS. Maybe it was
just one or theother.”). It meant neither. To the court’s know edge,

no I I Mtrust beneficiary has ever beenissued a check resulting from
processes perfornmed by TAAVS, TFAS, or t he busi ness systemi npl enent ed
under those conputer systens’ regi ne. See Gobell, 30 F. Supp. 2d at 34
(“The agency’ s [current] accounti ng systemhas been and conti nues to be
i npl ement ed, and the plaintiffs have no choice but to have their
accounts adm ni stered under it. Thus, the accounting systemthat has

been chosen and used by t he defendants to adm nister the plaintiffs’
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I Il Mtrust accounts cannot be saidto betentative or interlocutoryin
nature.” (footnote omtted)).?®

Al t hough t hi s hol di ng has not been directly chal | enged, the court
reinforces that, in certain respects, it is the effect of the
government’s current “l egacy” systemthat aggri eves plaintiffs today.
As expl ai ned i n detail bel ow, def endants have specific internedi ate
statutory duties, short of but necessarily leadinguptotheultinmate
duty to render an accurate accounting, pursuant to 25 U S.C. 8
162a(d)(1)-(7) and ot her Trust Fund Managerment Ref or mAct provi sions.
These specific duties createrightsinfavor of plaintiffs. Wiileit
istruethat areasonabletine nmust be all owed for defendants to bring
t hensel ves i nto conpliance with Congress’s specific mandates, as
di scussed bel ow, thi s reasonabl e deadl ine i s nowpast-dueincertain
key respects withregardto certain statutory provisions.?® To enforce
theserights, plaintiffs nust attack the final agency actionthat is
causing their harm See 5 U. S.C. 8§ 702 (“Aperson . . . adversely

af fected or aggri eved by agency acti on wi thin the nmeani ng of arel evant

25The court does not neanto inply that governnent counsel has
intentionally msconstruedthe court’s previous ruling. Tobefair, it
shoul d be renenber ed t hat gover nnent counsel representi ng def endants at
thetime of the earlier notions hearing and opi ni on i ssuance has been
repl aced by current counsel. Current counsel’s m stake nay have been
t he product of that transition.

26Because t he second phase of this lawsuit i nvol ves t he act ual
accounting, the court need not (and cannot) address whet her and t o what
ext ent defendants have breached their ultimte duty to render an
accounti ng.
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statute. . . isentitledtojudicial reviewthereof.”). Plaintiffs’
har mi s bei ng caused, at | east in part, by the systemthat was i n pl ace
i n Novermber 1998 and continues to be in place today, the so-call ed
“l egacy” system Wil e defendants are busy inplenentingthe HLIP at
their own speed, plaintiffs’ rights are effectively unaddressed by t he
trustee. The systemcurrently in place, as opposed to t he one t hat may
be put in place after the years of i npl ementati on of the Secretary’s
deci sions, seens to be the much nore | ogical final agency action
carrying | egal consequences today. |ndeed, each day the specific
statutory rights addressed bel owgo unaddressed, the noredifficult it
will befor plaintiffs toreceive an accurate accounting. The courts
have been instructed to make the finality of agency action

determinationina “pragmatic way,” with an eye t oward whet her t he
agency actionis definitive and has “direct and i mredi at e” adver se

i npact on t he chal | enger of the action. Chicago Truck Drivers, Hel pers

and War ehouse Wir kers Uni on (I ndependent) v. Nati onal Medi ati on Bd.

670 F. 2d 665, 668 (7th Cir. 1981). In practical terns, there can be no
greater finalityastolnterior’s definite current practice of issuing
I I Mtrust noney and t he di rect and i medi at e i npact that acti on has on
plaintiffs’ alleged statutory rights.

Addi tionally, plaintiffs have correctly alleged that, to the
extent no final agency action exists, they state clainms for “agency

action unlawfully wi thhel d or unreasonably denied.” 5U S.C 8§ 706(1).

83



While the merits of this claimw Il be addressed bel ow (because it
i nvol ves aninterpretation of the Trust Fund Managenent ReformAct),
for jurisdictional purposesit sufficestonotethat courts havethe
duty to ensure that agency action is not unlawfully wi thheld or

unr easonabl y deni ed. See Forest Guardians v. Babbitt, 174 F. 3d 1178,

1187-91 (10th Cir. 1999); Sierra Club v. Thomas, 828 F. 2d 783 (D. C.

Cir. 1987); Environnental Defense Fund, Inc. v. Costle, 657 F. 2d 275

(D.C. Gr. 1981). Tothe extent that defendants are correct regardi ng
final agency action, which they are not, the Court of Appeals for the
District of Colunmbia Circuit has recognized that “[c]lains of
unr easonabl e agency delay clearly fall into that narrow cl ass of
interlocutory appeal s fromagency acti on over whi ch [ courts] shoul d

exercise [their] jurisdiction.” Teleconmrunications Research & Acti on

Gr., 750 F.2d at 79. Therefore, as to t he APA cl ai ns addr essed bel ow,
t his court has proper jurisdictionto consider plaintiffs’ clains of

unr easonabl e agency inaction or del ay.

F. Adm ni strative Record

Despite the filing of two rounds of dispositive notions, neither
the court nor plaintiffs were afforded the opportunity to review
def endants’ adm nistrativerecorduntil the eve of trial inthis case.
Still, the focal point of this court’s APA review “shoul d be the

adm ni strativerecord al ready i n exi stence, not sone newrecord nmade
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initiallyinthereviewingcourt.” Canpv. Pitts, 411 U. S. 138, 142

(1973). Gventhe novelty of theissuesinthis governnent trust case,
t he conpl exity of the decisions to be made, andthelatefiling of a
vol um nous (thirty-four vol une) adm ni strative record, the governnent
concedes that the court should rely upon both “the adm ni strative
record subm tted by def endants and t he testi nony whi ch expl ai ns t he
adm ni strative record.” See Defs.’” FF/CL at 133 (citing Nati onal

Treasury Union v. Hove, 840 F. Supp. 165, 168 (D.D.C. 1994)).

Extrinsic evidence is appropriate for consi deration when the “processes
utilized and factors consi dered by t he deci si onmaker require further
expl anation for effective review,” which the governnment rightly

concedes. Sokaogon Chi ppewa Comunity v. Babbitt, 929 F. Supp. 1165,

1172 (WD. Ws. 1996) (citingCtizensto Preserve Overton Park, Inc.

v. Vol pe, 401 U. S. 402, 420 (1971); Public Power Council v. Johnson,

674 F.2d 791, 793-95 (9th Cir. 1982)). Accordingly, the scope of the
court’s revieww || proceed on the adm nistrative record and t he

appropriate extrinsic evidence in the record.

|V. Declaratory Judgnent—Basic Principles

Consi stent with their underlying theory of this case as an
equi t abl e cormon-1 awaction for breach of trust, plaintiffs ask for a
declaration of all trust duties arisingfromthellMtrust. See, e.qg.,

GEoR&ET. BoGeRT, TRUSTS 8§ 153 (6t h ed. 1987) (“[ A] beneficiary may bring
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asuitinequityto securethe advice of the court as to the neani ng of
the trust instrument or as to questions of | awaffecting the trust
adm nistration.”). The court has already held that plaintiffs’ purely
conmon- | aw cl ai s nmust be di sregarded because al|l of plaintiffs’ trust
rights are grounded in statute and therefore nust be analyzed
accordingly. See supra subpart 111(C).

Despite this rejection of their comon-| aw t heory, however,
plaintiffs can be afforded much of the sanme relief under the
Decl arat ory Judgment Act, 28 U.S.C. § 2201, ?” and t he APA, 5 U. S. C. 8§
703%8 & 706. 2° The governnent i npliedly agrees that aninterpretation

of plaintiffs’ Il Mtrust duties is necessary to determ ne whet her

2"The Decl aratory Judgnment Act provides:

I n acase of actual controversy withinitsjurisdiction. .

any court of the United States[,] upon the filing an
appropri ate pl eadi ng, may decl are the ri ghts and t he ot her
| egal relations of any interested party seeking such
decl arati on, whether or not further relief is or could be
sought. Any such decl aration shall have the force and
ef fect of afinal judgnent or decree and shall be revi ewabl e
as such.

28 U.S.C. § 2201.

285 U.S.C. 8§ 703 (“The formof proceeding for judicial reviewis
t he speci al statutory revi ewproceedi ng rel evant to the subject matter
in a court specified by statute or, in the absence or inadequacy
t her eof , any applicabl e formof | egal action, including actions for
decl aratory judgnments . . . .7).

295 U.S.C. §706 (“To the extent necessary to deci si on and when
present ed, the reviewi ng court shall decide all rel evant questi ons of
law, interpret constitutional and statutory provisions, and det erm ne
t he nmeaning or applicability of the ternms of an agency action.”).
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def endant s have breached any of these trust duties,® andit explicitly
agrees that, assum ng sone breach, declaratory relief would be an
acceptabl e form of renmedy.

When a court nust revi ewan agency’s constructi on of astatute
t hat t he agency adm ni sters, the standard of reviewis governed by

Chevron, U S. A . Inc. v. Natural Resources Def ense Council, I nc., 467

U.S. 837, 841-43 (1984). IncChevron, the Supreme Court announced t he
two-step process of review ng an agency’s interpretation of |aw

First, always, is the question whether Congress has directly
spoken to the preci se question at i ssue. If theintent of
Congress is clear, that isthe end of the matter; for the
court, as well as the agency, nust give effect to the
unanbi guousl y expressed i ntent of Congress. |f, however,
t he court determ nes Congress has not directly addressed t he
preci se question at i ssue, the court does not sinply inpose
its own constructiononthe statute, as woul d be necessary
i nthe absence of an adm nistrativeinterpretation. Rather,
if the statuteis silent or anbi guous with respect tothe

30Def endants’ theory is that they are not in breach of any
statutory duties, giventheir owmninterpretation of the Trust Fund
Managenment Ref ormAct. The court cannot eval uat e whet her def endants
arein conpliance with their statutory trust duties—primarily the
duties to take certain steps necessary to render an accurate
accounti ng—w t hout decl aringin sone basic sense what the ultimte
accounting nust entail. The court cannot determ ne, for exanpl e,
whet her defendants have “[e] stablish[ed] consistent, witten policies
and procedures for trust fund nmanagenent and accounting,” see 25 U. S. C.
§ 162a(d) (6), but not state what the goal of the witten policies and
procedur es nust be, whi ch necessarily invol ves a determ nation of the
type of accounting that nust be rendered. Accordingly, the court
bel i eves that it must i nterpret and decl are t he basi c nature of the
accounting requi red by the Trust Fund Managenent Ref ormAct, as it is
necessary toreach adecisioninthis case. See5 U S.C. § 706; see
also infra section V(B) (1) (declaring that the Indian Trust Fund
Managenment Ref ormAct requires an accurate accounting of all Il Mtrust
nmoney held in trust for the benefit of plaintiffs).
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specificissue, the questionfor the court i s whether the

agency’s answer i s based on a perm ssi bl e constructi on of

the statute.
Id. at 842-43. VWhileit is not cl ear whether Interior has taken any
clear position on its duties (aside fromits counsel’s |egal
argunents), these Chevron principleswill guidethe court inits review
of the statutory mandates of Congress and def endants’ carryi ng out of
t hese mandat es. 3 The court assunes that t he position of counsel is the
sane as the position of the agencies that counsel represent.

By passi ng t he Decl arat ory Judgrment Act, “Congress sought to pl ace

arenmedial arrowinthe district court’s quiver.” WIlton v. Seven

Falls Go., 515 U. S. 277, 288 (1995). The deci si on of whether to i ssue
a decl aratory judgnent on any givenlegal issueiswthinadistrict
court’s “sound exercise of its discretion.” 1d. Gventhe statutory
(and Articlelll) limtation of the adjudication of i ssues of “act ual

controversy,” thecourt will carefully circunscribeits declaratory
anal ysi s today. The court will not i ssue a declaratory judgnment asto
the statutory trust duties already explicitly provided for by the

statutes and adm tted to by the governnent; these are not matters of

311t has been stated that “statutes passed for the benefit of
dependent” I ndi ans, such as the statutes involvedinthis case, “areto
be liberally construedin favor of the | ndi ans, and any doubt as tothe
proper construction is to be resolved in the latter’s favor.”
Rockbridge, 449 F. 2d at 571 (citingSquire v. Capoenman, 351 U. S. 1, 6-7
(1956)). Wilethe court recogni zes this principle, it does not afford
it great weight inthe case at bar giventhe clarity of the pertinent
statutory provisions at issue.
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actual controversy. Simlarly, and contrary to plaintiffs’ comon-I|aw
approach, the court will not declare every right that arises fromthe
statutory scheme creatingthetrust. G ven the uni que statutory nature
of the llMtrust and the pertinent | anguage of the APA, the court feels
that as an equitable matter it should only declarerights “[t]othe
extent necessary to decision.” 5 U.S.C. § 706(1).

The court’ s decl aratory judgnment rests upon t he neani ng of certain
speci fic provisions of the Indian Trust Fund Managenent Refor mAct.
The governnent adnmits that it nmust conply with Congress’ s mandat es
concer ni ng t he managenent of the I I Mtrust. Congress has required

that, withregardto financi al nanagenent of the || Mtrust, defendants

must :

1. Account for the daily and annual bal ance of all funds
heldintrust by the United States for the benefit of
i ndi vi dual 1 ndi ans.

2. Provi de a periodi c statenment of performance at t he end
of each cal endar quarter that identifies:

(a) the source, type and status of the funds;
(b) the beginning bal ance;

(c) the gains and | osses;

(d) the receipts and di sbursenents; and

(e) the ending bal ance.

3. Performan annual audit on a fiscal year basis of al
funds held in trust by the United States for the
benefit of an individual Indian.

4. Provi de adequate systens for accounting for and
reporting trust fund bal ances.

5. Provi de adequate controls over receipts and

di sbur sement s.
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6. Provi de periodic, tinmely reconciliationsto assurethe
accuracy of accounts.

7. Determi ne accurate cash bal ances.

8. Prepare and supply account holders with periodic
statenments of their account performance and with
bal ances of their account which shall be avail abl e on
a daily basis.

9. Establ i sh consistent, witten policies and procedures
for trust fund managenment and accounti ng.

10. Provi de adequate staffing, supervision, and training
for trust fund managenment and accounti ng.

25 U. S.C. 84011 (a)-(c); Id. 8162a(d)(1)-(7). The current issues
are what, interns of plaintiffs’ prospective clains, these provisions
require, whet her defendants are currently i n breach of any of these
duties, and, if so, to what extent defendants have a plan to bring

t hermrsel ves i nto conpliance i n order to obvi ate t he need for prospective

relief.
V. Decl aratory Judgnent —Jhe Secretary of the Interior
A. Overvi ew

Plaintiffs have proved four statutory breaches of Il Mtrust duties
by the Secretary of the Interior that warrant prospectiverelief. All
four of theseviolations arisefromlinterior’s failuretoestablish
“consistent, witten policies and procedures for trust fund nanagenent
and accounting,” contrary to specific statutory duty. Id. 8§

162a(d)(6). Specifically, Interior currently: (1) has nowitten
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pol i ci es and procedures for col |l ecting fromoutsi de sources ni ssi ng
i nformati on necessary to render an accurate accounting of the IIM
trust; (2) has nowitten policies and procedures for the retenti on of
Il Mrel ated trust docunents necessary to render an accurate accounti ng;
(3) has nowritten policies and procedures for conputer and busi ness
systens architecture; and (4) has nowitten policies and procedures
for the staffing of trust managenment functions. All four of these
items arerequired to render an accurate accounting, as nmandat ed by
Congress. Al four of these provisions are trust duties decl ared t oday
under t he Trust Fund Managenent ReformAct. Interior has had nore t han
reasonabletinme tocreate these plans. Interior’s agency actions of
adm ni stering the IIMtrust under its current system and its
unr easonabl e delay in providing for these witten plans are arbitrary,
capricious, contrarytolaw, inexcess of statutory |limtation, and
short of statutory right. 5 U S.C. § 706. Accordingly, the court
decl ares these rights and further decl ares that defendants are in

breach of these statutory IIMtrust duties.

B. Decl arati on of Trust Duties Arising fromthe | ndi an Trust
Fund Managenent Ref orm Act

1. The Secretary of the Interior’s Duty to Perform
Accounting on All IIM Trust Money

The threshol d i ssue rai sed by I nterior i s whether the Trust Fund

Managenent Ref ormAct inposes onthe United States and, afortiori, its
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trust ee-del egates, the duty torender a “historical” accounting.3 In
ot her words, the issueis whether the command that “[t] he Secretary [ of
the Interior] shall account for the daily and annual bal ance of all
funds heldintrust by the United States for the benefit of . . . an
i ndi vi dual Indian,” see 25 U. S.C. § 4011, really means “all funds.”
Def endant s apparently cl ai mthat the phrase “all funds” neans sonet hi ng
| ess than all funds. Defs.’” FF/CL, at 1 n.1. Plaintiffs claimthat
t he Trust Fund Managenent ReformAct creates the duty to render an
accurate accounting of all Il Mtrust fund noney hel d by defendants in
trust for individual Indians, without regard to the age of the funds.
The anal ysis on this point i s necessarily brief because the first
prong of the Chevron anal ysi s—whet her Congress has “directly spokento
t he preci se question at i ssue”—+esolves infavor of plaintiffs. I1n25
U.S.C. 8 4011, Congress specifically provided, under the caption
“Responsibility of Secretary to account for the daily and annual
bal ances of Indian trust funds,” that the “Secretary shall account for
t he dai |l y and annual bal ance of all funds held in trust by the United

States for the benefit of . . . anindividual Indian pursuant tothe

%2t should be noted that the court is not ruling upon what
speci fic formof accounting, if any, the Trust Fund Managenent Reform
Act requires. For exanple, the court does not purport to rule on
whet her an accounti ng acconpl i shed t hrough stati stical sanpling woul d
satisfy defendants’ statutory duties. Mreover, the court will not now
addr ess ot her argunents that t he governnent nay make i n the future on
t he “historical” nature of the accounting (e.qg., statute-of-limtations
argunents).
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Act of June 24, 1938 (25 U.S.C. 162a).” 1d. (enphasis added). It is
clear that “shall” places a mandatory duty on the Secretary of the
Interior totake the enunerated acti on. Shall nmeans shall. See Forest
Guardi ans, 174 F. 3d at 1187. “[When a statute uses the word “shall,’
Congr ess has i nposed a nandat ory duty upon t he subj ect of the command.”

ld. (citingUnited States v. Monsanto, 491 U.S. 600, 607 (1989)). It

is also clear that the individual Indians referenced are the
beneficiaries of thellMtrust and that all Il Mfunds are depositedin
the Il Mtrust pursuant to 25 U. S.C. § 162a. The only i ssue i s whet her
“all funds” meant, as defendants urge, sone subset of funds heldinthe
I I Mtrust. Judging fromthe plainlanguage of the text, asChevron and
al | basic principles of statutory constructi on demand, the court can
see no basis for inferring any such limtation. To the contrary,
Congress directed that the Secretary of the Interior account for all
funds. The court cannot put a finer point on it than that.
Def endants’ positionignores the very reason that Congress was forced
t o pass the Trust Fund Management Ref ormAct, as opposed to sinply
i ssuing nore informal orders—defendants’ inability to render an

accounting of plaintiffs’ noney heldintrust for the past century.

See, e.qQ., Misplaced Trust, Pls.” Ex. 1, at 21 (Congressman Synar,
primary aut hor of the report: “I’mgoing totell you, speaking on

behal f of nyself and [ Congressnan] Yates and four Congresses, it is our

clear intention—and |l et the Record show—t is our clear i ntention that
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these [Indiantrust] accounts will be reconcil ed and audit ed before
thereis any novenent or transfer [of the funds]. If youinterpret
t hat any ot her way, or if your | awyers or your personnel do, you' re

interpreting it wong."”).

2. The Secretary of the Interior’s Duty to Establish
Written Plans for Gathering of Missing Information;
Document Retention,; Business and Computer Systems
Architecture,; and Staffing of Trust Management
Functions

(i.) Lntroduction

The Trust Fund Managenment Reform Act did not spell out in
pai nst aki ng detail each step that Interior was requiredto take in
order to render an accurate accounting. Inportantly, however, Congress
did not sinply place the duty of an accountingonlInterior and|eave it
at that, either. |Instead, a m ddle ground was chosen.

Thi s m ddl e ground was necessitated by Interior’s history of
m smanagenent of the 1 Mtrust. By the “m d-1980s t here was uni form
concern about and di sapproval of the manner in which Interior was
handling the Il Maccounts.” Defs.’” FF/CL, at 23. The source of
Congress’ s frustrationwas Interior’s historicinability to render an
accurat e accounti ng of the I ndian trust noney, includingthellMtrust:

During t he subcomm ttee’ s four oversight hearings onthis

subj ect, subcomm ttee nenbers expressed seri ous concern over

[ Bl A’ s] i nexcusabl e sl owness i nresol ving the persi stent

managenent defici enci es t hat have pl agued t he trust fund
program Now, over 2 years after the subconmttee’ s first
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over si ght hearing, our continuing revi ewsuggests that only
mar gi nal progress has been nade by t he Bureau of I ndian
Affairs in recognizing and correcting these problens.

The commttee is particularly troubled by BIA s

ef fort s—andert aken only grudgi ngl y—+to i npl enent repeat ed

congressional directives designed to provide afull and

accurat e accounti ng of the individual and tri bal account
funds.
See Misplaced Trust, Pls.’” Ex. 1, at 2.

Consistent with its recognition of Interior’s historic
recal citrance to Congress’s nore i nformal general requests, see
Misplaced Trust, Pls.’” Ex. 1, at 15-27, Congress codified certain
actions that woul d need to be taken for Interior toreachtheultimte
goal of rendering an accurate accounting. One specific mandateinthis
road map required the Secretary of Interior to “[e]stablish[]
consi stent, witten policies and procedures for trust fund nanagenent
and accounting.” 25 U.S.C. 8§ 162a(d)(6). To determ ne which
“consi stent, witten policies and procedures” t hat Congress denmanded
that Interior “establish,” one nust determ ne which sets of policies
and procedures arerequiredto reach the goal of therendition of an
accurate accounting. Seeid. 8§ 162a(d)(1), (6), (7); id. 8 4011. The
court hol ds that the “consistent, witten policies and procedures”
requi rement mandates that Interior provide witten plans of those
functions that are necessarytoleadtotherendition of an accurate

accounting. Interior’s four statutory planni ng duti es decl ared bel ow

arise fromthis principle, are consistent with the conmon | aw of
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trusts, and take account of the context in which the Trust Fund

Managenment Reform Act was passed.

(ii.) Docunent Retrieval and Retention

As t he Supreme Court has established, “[w here Congress uses terns
t hat have accunul at ed sett| ed nmeani ng under either equity or the conmon
| aw, a court nust infer, unless the statute otherw se dictates, that
Congr ess neans to i ncor porate t he establ i shed meani ng of these terns.”

Amax Coal Co., 453 U. S. at 329 (citingPerrinv. United States, 444

U S. 37, 42-43 (1979)). Courts nmust “infer that Congress intendedto
i npose ontrustees traditional fiduciary duties unless Congress has
unequi vocal | y expressed anintent tothe contrary.” 1d. at 330. At
conmon | aw, the trustee was “under a duty to furnishtothe beneficiary
on dermand al | i nformation regarding the trust and its execution which
may be useful tothe beneficiary inprotectinghisrights.” GEORGET.
BOGERT, TRUSTS § 141 (6th ed. 1987). This common-lawduty was tiedto
a beneficiary’ s remedy shoul d i nformati on not be rendered—an action for
an accounting, whichis statutorily providedinthis case. Seeid. 8
142.

Consi stent with this amal gamof common-lawprinciple, Interior’s
requi renent to render an accurate accounting, and Interior’s dutyto
establish “consistent, witten policies and procedures” necessary to

further the rendition of an accounting, the court declares that
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Interior is under the duty toretrieve and retain all information
regarding the IIMtrust that is necessary to render an accurate
accounting of all Il Mtrust funds heldintrust by the United States. *
Thi s requirenent, when conbi ned with Congress’s pl anni ng mandat e,
breaks down further intotwo separate trust duties. First, Interior
nmust establishawittenplantoretrieve m ssing docunents necessary
t o render an accurate accounting. Second, Interior nust establish a
wittenplantoretainllIMrel ated trust docunments necessary to render
an accurate accounti ng.

The m ssing-data problemis undoubtedly the single biggest
obstacle that Interior will faceinrendering an accurat e accounti ng,
once i ts ot her busi ness and conputer systens are otherwi se in pl ace as
provi ded for under the HLI P. The connecti on bet ween t he m ssi ng-dat a
probl emand the “witten policies and procedures” mandate is clear. An
accounting, or reconciliationasis sonetineusedinthe Trust Fund
Managenent Ref ormAct, requires the gathering of necessary i nformation
and a nechani smto process that informationinto aformthat can be
reconciledw th the existing funds. As the Acting Speci al Trustee
testified, “[t]herecords are the base for the entire trust operation.”

Trial Tr. at 3164. Congress was certai nly aware of these docunentati on

33 The governnent appears to agree with this basic principle
(wi thout the caveat that it isrequiredof “all funds”). Defs.’ Resp.
toPls.” FF/CL, at 11 (“[ D] ef endants have an obligationto furnish
“conpl ete and accurate i nformation,’ sonet hi ng expressly provided for
in 25 U.S.C. § 162a.”); Trial Tr. at 1684.
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requi renments when it passed t he Trust Fund Management Ref or mAct.
| ndeed, i nadequat e docunent nmanagenent was one of the top criticisns of
Interior’s handling of thellMtrust intermnms of its eventual ability
to render an accounting. See Pls.’ Ex. 36, at 20 (show ng the
i ndependent auditor’s conclusionthat Interior’s “[r]ecords managenent
is inconsistent and inadequate to ensure the proper filing and
saf ekeepi ng of Trust Fund records to support trust financial
activity”). Ordinarily, trust managenent activities are nonitored
t hrough an audit of transactional records. Trial Tr. at 148. As the
former Special Trusteetestified, many of these necessary records are
not currently availableto Interior and therefore cannot currently be
audited. Trial Tr. at 148. Thus, Congress was undoubtedly requiring

Interior to establish a witten docunent retrieval plan when it

codified the “witten plans and procedures” requirenent in the Act.

The sane connecti on applies to docunent retention and the “witten
policies and procedures” requirenent. Clearly, the destruction of
necessary trust docunments wi |l make def endants’ statutory task of
renderi ng an accur at e accounti ng i npossi bl e. Interior nust have a pl an
(not inconsistent withits declared duty to preserve necessary | I M
rel ated trust docunents at | east until an accounting i s rendered)
clearly stating whichdocunents it will keepandwhichit will destroy,
or elseplaintiffswll| suffer irreparableinjury because they w ||

never be able to estimate hownuch of their own noney isinthe lIM
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trust. Accordingly, because a fundanmental requirenent of defendants’
responsibilities inrendering an accurate accountingis retainingthe
docunments necessary to reach that end, and because Congress has
mandat ed that Interior establish witten policies and procedures
requiredto neet that goal, Interior must create and finalize a pl an
for the proper retentionof all Il Mrelated trust docunents necessary

to render an accurate accounti ng.

(iii.) Systenms Architecture and Staffing

The Trust Fund Managenent Ref ormAct’ s requirenents that Interior
establish proper witten plans for docunment retrieval and retention are
rooted in the common | aw and common sense rul es that an accounti ng
requi res proper supporting docunmentation. Proper planning for
architecture and staffing, |ike proper docunent retrieval and
retention, are necessary for Interior torender an accurate accounti ng.
Unl i ke t he docunent - managenent pl anni ng requi renents, however, the
requi renments of architecture and staffing plans arerooted norein
Interior’s history of Il Mtrust m smanagenent and t he cont ext of the
Trust Fund Managenent Ref ormAct’ s passage t han derived fromt he common
law. Gvenlinterior’s admtted historical deficienciesinllMtrust
managenent systens and practices, the admtted i nconsi stency of these
systens’ and practices’ inplenmentation nati onw de, the dranmatic reforns

pl anned for trust managenent, the speed of the inpl enentation of those
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reforns, the Trust Fund Managenent ReformAct’s requirenments of the
renderi ng of an accounting, and the Act’ s requirenent that witten
pl ans be est abl i shed for functi ons necessary to render an accounti ng,
it follows that Interior nust create witten plans for conputer and
busi ness systens architecture.

“Architecture,” asthat termis usedinthellMtrust nmanagenent
cont ext, nmeans t he bl ueprint for howvari ous conputer systens i nterface
(e.qg., TFAS and TAAMS) and how busi ness practices will coal esce with
the interfaced conputer systens (e.q., the anonal i es generated by t he
interface of TFAS and TAAMS). Trial Tr. at 4395-96. The first
conponent, what the court will term“conputer systens architecture,” is
t he bl ueprint for howthe hardware, software, and data i nvol ved i n each
conput er systemused i n each trust nanagenent entity will be interfaced
inorder tocarry out the trust functions provided for under the Trust
Fund Managenment Refor mAct and t he HLI P. The second conponent, what
the court will call the “busi ness-systens architecture,” is the
bl uepri nt for howpersonnel responsi ble for trust managenent w | |
assimlate and perform the functions required under the new
t echnol ogi cal systens’ regi ne. This woul dinclude, for exanple, the
ways i n whi ch current practices will be nodifiedto neet the functions
of the COTS version of TAAMS.

An architecture planis agenerally accepted stepininformtion

systens managenent. Trial Tr. at 4539. The establishnent of awitten
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architectureiscritical for several reasons. See Pls.’ Ex. 37, at 7
(showi ng GAO s concl usion that “w thout systens architecture, Interior
| acks assurance that the [HLI P] provi des an ef fective solutiontolong-
standing problens.”). First, awittenarchitecturewl| hel p prevent
i nconsi stent devel opnents of trust managenent functions. Seeid.;
Pls.” Ex. 233, at 15. This is especially true given the projection
t hat trust managenment will still be undergoi ng maj or ref ormbeyond t he
next national el ection, which may i ncl ude a change of adm ni strati ons
and, thus, trust managemnent. Second, a witten architecture
necessitates that the systens and tine |lines devel oped to bring
defendants into conpliancewiththeir statutory duties will be properly
t hought out. For exanple, one foreseeable obstacle for trust
managenent reformis anonal ous data anong the i nterfaced conputer
systens. When TAAMS and TFAS i nterface, for exanple, each system
relies onthe other for informati on necessary to carry out certain
busi ness functions, such as check i ssuance. When the dataw thinthe
two comput er systens do not properly interface—e.qg., informationis
transferredintothe wong field—+hen an anomaly is created. These
anonmal i es are often pl aced on a separate error report and usual ly
anal yzed manual | y. Dependi ng on t he nunmber of anonalies, the |l abor
required to address these errors coul d pl ace a drag on def endant s’
di scharge of their trust duties, and thereby alter appropriate

deadl i nes. Trial Tr. at 4534-37. An architecture woul d address t hese
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t ypes of probl ens prospectively. Third, without anarchitecture, it
will benmuchnoredifficult toestimte the anount of fundi ng t hat nust
be sought in order to discharge Interior’s trust duties. Trial Tr. at
4542. G venthe necessity of awitten architecture plan and the Trust
Fund Managenent ReformAct’s requi renent that witten policies and
pr ocedur es be devel oped for functions necessary tothe rendition of an
accounting, the court declares that Interior has the duty to devel op
promptly such an architecture plan.

Li ke the architecture requirenment, the “witten policies and
procedures” requirenment of the Trust Fund Managenment Reform Act
necessarily requires Interior to develop a plan for howthe trust
managemnment operations under its newtrust managenent systemw || be
staffed. As inpressive as Interior’s newconputer systems appear to
be, these conmputer systens still depend upon the | abor and skill of
I nterior’s enployees. M ssing and backl ogged i nf or mati on nust be put
i nto the conputer systens. The information containedin and processed
by t he conputer systenms nust be nonitored and verified. Problens
arising fromthe integration of the conputer and busi ness syst ens nust
be addressed. All of these (and many ot hers) are | ogi cal pl anni ng
requi rements that are necessary for Interior’s trust managenent duties
to be properly and pronptly di scharged. Trial Tr. at 4458. Congress
considered Interior’s past staffing i nadequacy seri ous enough to

provi de for adequate staffinginits own separate statutory provision.
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See 25 U. S. C. § 162a(d)(7) (“The Secretary’s proper di scharge of the
trust responsibilities of the United Stats shall include .

[ p] rovi di ng adequat e staf fi ng, supervision, and training for trust fund
managenent and accounting.”). Because proper staffingis afunction
necessary to the rendition of an accurate accounti ng under the Trust
Fund Managenent ReformAct, the court declares that Interior has the

duty to devel op such a staffing plan.

C. The Deadline for the Discharge of the Secretary of the
Interior’s Four Declared Pl anning Duties Has Passed

Wth these four planning duties established, the issue then
beconmes whether Interior is currently in breach of any of these duti es.
Whi |l e the specificissue of whether Interior has the necessary pl ans
w || be addressed bel ow, see infra subpart V(D), Interior chiefly
reliesontimngargunents torebut plaintiffs’ clainms of breach of
statutory duty. First, Interior argues that the Trust Fund Managenent
Ref or mAct contenpl ates that the di scharge of Interior’s statutory
duti es woul d t ake pl ace under deadl i nes set by the Special Trustee in
his tinme line for inplementation of the Strategic Plan. Second,
I nteri or contends t hat Congress pl aced no explicit deadlineinthe
Trust Fund Managenent Ref ormAct provi sions and t hat what ever deadl i ne

may be inmplied has not yet passed. The court rejects both argunents.

103



Interior’s first contentionrelies upon a m sunderstandi ng of the
pur pose of the Special Trustee’ s tinetable. This tinetable was to be
geared toward t he ref orns suggested i nthe Special Trustee’s Strategic
Pl an, not the actions that the Secretary woul d deci de to take ari sing
fromthe Strategic Plan. See 25 U S.C. 8§ 4043(a)(2)(c) (“The
[Strategic Plan] shall include. . . [a] tinetable for i npl ementing the
refornms identifiedintheplan. . . .”). Interior’s actions have
rendered any tinetable that the Special Trustee may have created
irrel evant and usel ess interns of anal yzi ng t he reasonabl eness of
def endants’ progress. The Special Trustee' s Strategic Plan, as
def endants admt, called for two especially boldinstitutional changes
t hat woul d not only have taken substanti al anounts of tineto carry
out, but al so that woul d have required | egi sl ati on—+he | ndi an Fi duci ary
Records Center and t he | ndi an Devel opnent Bank. It is disingenuous at
best for defendants to take the positionthat they canrenove t hese
portions of the plan, under which the Special Trustee’ s tinmetabl e was
created, and then be governed by the sane tinetable while doing
substantially | ess work. Moreover, as di scussed bel ow, t he Trust Fund
Managenment ReformAct gi ves the Special Trustee very little authority,
given the Secretary’ s ulti mate power to render final decisions. To
argue t hat Congress i ntended, by virtue of the chain of command, the
Secretary of the Interior to have unbridled authority over his own

timetable in the inplenmentation of these refornms is untenable.
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Accordingly, the court rejects Interior’s timng argunent onthis
poi nt .

Li kewi se, Interior’s second argunent, that any i nplied statutory
deadl i ne has not passed, alsofails. Thelawis clear that although a
statute may not explicitly provide a deadl i ne for agency action, the
APAitself i nposes a statutory deadl i ne of reasonabl eness. The APA
provi des thi s reasonabl eness deadlineintwo separate provisions. In
5U S C 8§555(b), Congress provi ded t hat agenci es nust di scharge their
statutory duties “within areasonabletine”; correspondi ngly, Congress
providedin5U S.C. 8 706(1) that courts “shall . . . conpel agency
action unlawfully wi thheld or unreasonably del ayed.”

Absent a precise statutory tinmetable or “other factors counseling

expedi tion action,” an agency’s control over its own tinmetabl e of

statutory conpliance is given “considerabl e deference.” Sierradubv.

Gorsuch, 715 F. 2d 653, 658 (D.C. Gr. 1983). In determ ni ng whet her a
reasonabl e tinme for statutory conpli ance has passed, a court nust

assess and bal ance several factors. Seelnre Chem cal Wbrkers Uni on,

958 F. 2d 1144, 1149 (D.C. Gr. 1992). First, the court nust “ascertain
the length of tinme that has el apsed since the agency cane under a duty
toact.” 1d. Second, the “unreasonabl eness of the del ay nust be
judged in the context of the statute which authorizes the agency’s
action.” ld. Third, the court nust “exam ne t he consequences of the

agency’s delay.” 1d. Fourth, the court nmust gi ve “due consi derati on
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inthe bal ance to "any pl ea of adm nistrative error, adnm nistrative
conveni ence, practical difficulty in carrying out a |legislative
mandate, or needto prioritizeinthe faceof limtedresources.’” |d.

(quoting Cutler v. Hayes, 818 F.2d 879, 897 (D.C. Cir. 1987)).

Three “ot her factors” inthis case require nore expeditious agency
actionthan m ght normally berequiredinthe typical admnistrative
| awcontext. First, the nature of thellMtrust rel ati onshi p neans
that plaintiffs are hel plessly relying onthe trustee. See Misplaced
Trust, Pls.” Ex. 1, at 5 (“The I ndian trust fundis nore than bal ance
sheets and accounti ng procedures. These noneys are crucial tothe
dai | y operations of native American tri bes and a source of inconeto
tens of thousands of native Anrericans.”). Plaintiffs are sone of the
poorest people in the nation. As defendants have often stated,
plaintiffsrely uponthe llMtrust as their bank. “[C | ose scrutiny of
admnistrative actionis particularly appropriate whenthe interests at
stake are not nmerely economic interests in a license or a rate

structure, but personal interests of |ife and health.” Wellfordv.

Ruckel shaus, 439 F. 2d 598, 601 (D.C. Cir. 1971). Second, as Interior
admts, withinthe statutory contours of their fiduciary trust duties
toward plaintiffs, the United States “has undertaken an obl i gati on of
t he hi ghest responsibility andtrust.” Defs.’” FF/CL, at 134 (quoti ng

M nnesot a Chi ppewa Tribev. United States, 14 Cl. C. 116, 129 (1987)

(quoti ng Cheyenne Arapaho Tribes v. United States, 512 F. 2d 1390, 1392
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(CG. d. 1975) (quotingSeneca Nation of Indians v. United States, 173

C. Ad. 917, 925 (1965)))). The governnent’s conduct “shoul d t herefore

be j udged by t he nost exacting fiduciary standards.” Seni nol e Nati on,
316 U.S. at 297. Third, the underlyi ng purpose of giving “consi derabl e
def erence” to an agency’sowntinmelineis dimnishedinthis case.
The Court of Appeal s has noted that the source of this deferenceis the
“agency’ s discretiontoset itsow priorities.” Gorsuch, 715 F. 2d at
658. Contrary tothis threshold principle, however, the Trust Fund
Managenment Reform Act was passed because Interior had abused the
“consi der abl e def erence” that al ready had been givento it by Congress
for over a century.

Wththis context inmnd, the court nust nowturn to an anal ysi s
of the four determ native “unreasonabl eness” factors in anal yzi ng
whet her Interior’s four planni ng duti es decl ared under the Trust Fund
Managenment Ref ormAct are past-due. First, no one can di spute the
exceedingly great | ength of tine that has passed si nce def endants cane
under the duty to properly manage the forcefully i nposed trust over
plaintiffs’ |ands and noney. Interior’s fiduciary duty to render an
accounti ng cannot be judged as beginningin 1994 with t he passage of
t he Trust Fund Managenent Ref or mAct, as defendant Babbitt recogni zed:

Q You recogni ze that there are trust responsibilities, |

take it, which are—whi ch predated and currently coexi st with

your statutory responsibilities.

A: Yes.
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Q An you would describe those as comon |aw
responsibilities.

[A'] Now. . .. Well, when!l was inlawschool, common | aw

referred to matter derivative out of English |law, and I

woul d say, for the nost, the case | aw+ woul d say derivative

of judicial decisions.

Q Al right. Andthereis asignificant portion of the

Trustee’ s responsibilities for I ndians that are derived from

case deci sions.

A Ch, absol utely.

Q Now, you have referredto the fact that this probl emof

the failuretodischarge fiduciary responsibilities didn’t

begin with you. I1t’s been around for alongtinme; isn't

that right?

A: Yes.
Trial Tr. at 3771-72. The nost basic fiduciary duty inposed in a
financial trust relationship nust surely be the duty to render an
accurate accounting. The court agrees that acentury is, at best, a
“long time” for plaintiffs towait. Further, the delayed actions
addr essed t oday do not even address the ulti mate accounti ng. Rather,
t oday’ s deci si on focuses sol el y upon fundanent al pl ans t hat nust be
created, as Congress foresaw, i f an accurate accountingis ever to be
render ed.

Second, the context of the Trust Fund Managenent Ref ormAct, which

mandat es expedi ti ous acti on, shows t he unreasonabl eness of t he del ays

i n agency action di scussed bel ow. Again, the entire purpose of the
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Act, passed five years ago, was toforcelnterior totake these types
of basic trust-fund- managenent actions. The Trust Fund Managenent
Ref ormAct itsel f was Congress’s judgnent that Interior’s actions had
been unreasonably del ayed too | ong.

Third, the consequences of agency del ay are great. The | onger
def endants delay in creating the plans necessary to render an
accounting, the greater the chance that plaintiffs will never receive
an actual accounting of their own trust noney. For exanple, it is
clear that thelonger Interior waitstoretrieve m ssinginformtion,
the |l ess of that informationw || be avail abl e and abl e t o be | ocat ed.
I nterior cannot retrieve that m ssing information, as Congress foresaw,
without creatingawittenplanfor itsretrieval. Astine passesthe
ri sk i ncreases that the only avail abl e (al t hough not necessarily
| egal | y adequate) optionfor Interior will be astatistical sanpling
met hod. I n that context, Interior’s delayed pl anni ng causes the
confidence | evel of any sanpling technique to drop. In short,
I nterior’s delayed actionw || causeirreparableinjurytoplaintiffs’
right toreceive an accounting and, ultimately, injury totheir right
to recover their own funds. The consequences of this irreparable
injury are even cl earer when put inthe context of plaintiffs’ reliance
on incone fromthe Il Mtrust and plaintiffs’ treatnent of the trust as
their “bank.” “[T]he interests at stake are not nerely econom c

interestsinalicenseor rate structure, but personal interestsin
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lifeand health.” Public Gtizen Health Research G oup v. Auchter, 702

F.2d 1150, 1156 (D.C. Cir. 1983) (mandating that the Assi stant
Secretary of OSHA i ssue a noti ce of proposed rulenakingwithinthirty
days of the date of decision, and quoting Wellford, 439 F.2d at 601).

Fourth, the court nmust give due considerationto Interior’s
excuses for why it has not taken t he basic renedi al steps di scussed
bel ow to discharge its statutory duties. Interior offers two
justifications. First, Interior constantly enphasi zes that its success
i s dependent upon proper budgeting. This argument, as di scussed bel ow,
seens di si ngenuous gi ven the | ack of requests for proper funding until
theinstitutionof thislawsuit. Mreinportantly, however, clains of
| ack of fundi ng cannot be allowed to |l egally inpair the United States’
t rust ee- del egates’ exacting fiduciary duties toward managenent of this
trust. As Chief Judge Arnol d of the Court of Appeal s for the Eighth
Circuit has stated:

[ TI he governnent may not avoid its trust duties on the

grounds that the budget and staff of the Departnment of

| nterior are inadequate. This circunstance may wel | excuse

any del ay on the part of individual enpl oyees of the [BI A].

But the United States nmay not evade the [aw sinmply by

failing to appropriate enough noney to conply with it.

See Loudner v. United States, 108 F. 3d 896, 903 n.7 (8th Cir. 1997);

see al so Forest Guardi ans, 174 F. 3d at 1188 &n. 14 (holding that it

woul d not accept def endant Babbitt’s argunent regardi ng unreasonabl e

del ay due t o budgetary constraints interns of breach of statutory duty
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but that, instead, “the agency def ense of unavail abl e resour ces nust be
reserved as a def ense agai nst contenpt if aninjunctionissues”). For
t hese reasons, the court gives little weight tolnterior’s budgetary-
constraints justification. Second, Interior constantly rem nds the
court that its discharge of its statutory duties cannot nmerely be
obtained by “the stroke of a pen.” Trial Tr. at 38. Wile the
conpl exity of the tasks i nvol ved nust be consi dered, certain basic
mechani cal functions, such as planning to retrieve mssing
document ati on and properly staff the trust’s nmanagenent, are not the
sane types of issues usually considered to be conplex in agency

deci si on maki ng. See, e.d., I nre Mnroe Communications Corp., 840

F.2d 942, 946 (D.C. Cir. 1988) (refusing toissue mandanus agai nst
agency for del ayed agency action because the action required the
conpl ex bal anci ng of “policy and constitutional concerns” tiedto
obscenity law). Thus, whilethereis akernel of truthinlinterior’s
justifications concerningthe effects of i nadequat e fundi ng and i ssue
conplexity, inthe context of the Il Mtrust these argunents do not
warrant great weight.

In sum the court concludes that Interior’s reasonabletineto
di scharge the four specific fiduciary planning duties decl ared above
has expired. Judged in the context of the exacting nature of
def endants’ fiduciary duties, the admtted “l ong” del ay i n di schar gi ng

t hese duties, and the nature of plaintiffs’ irreparableinjuries, the
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court believes that this conclusionisinescapable. Onthe facts of
thi s case, even five years woul d be an unreasonabl e anount of tineto

del ay these five fundamental planning requirenents.

D. The Secretary of thelnterior is Currently in Breach of Four
Statutory Trust Duties that Warrant Prospective Relief

1. The Secretary of the Interior Has No Written Plan to
Gather Missing Data

Al t hough I nterior has establi shed nunerous hi gh-1evel plans and
has acqui red and begun to i npl enent ef fective newaccounting and asset
managenment systens, it currently has nofinal witten statenent of
pol i ci es and procedures for recoveri ng m ssi ng dat a—as opposed to dat a
currently retained somewhere withinthe bowel s of I nterior but not yet
pr ocessed-necessary to performan accounting. Interior did present at
trial Plaintiffs’ Exhibit 238, whi ch appears to be a draft docunent -
cl eanup pl an, but that planis neither finalized nor directedtoward
gathering mssinginformati on. See supra sectionllI(E)(1). It is as
t hough I nterior believes that if the probl emof m ssing docunentati on
isignored, it will sinply go away or, at | east, beleft for another
adm nistrationto handl e. Congress’s purpose for placingthis planning
provi sionin the Trust Fund Managenent ReformAct, gi ven t he context of
the Act’ s passage, was to prevent Interior fromdoing what it i s now
doi ng inthis regard—del ayi ng pl anni ng for t he gatheri ng of m ssing

docunent ati on necessary to render an accounting. Accordingly, because

112



I nterior has no such final plan, the court declares that Interior is

currently in breach of this trust duty.

2. The Secretary of the Interior Has No Written Plan
Addressing the Retention of IIM-Related Trust Documents

Necessary to Render an Accounting
Interior has no finalized plan concerning the destructionof Il M
rel ated trust docunents necessary to discharge the defendants’
statutory duty to render an accurate accounting. No such pl an has been
providedtothe court, andthereis no such planinthe adm nistrative
record. Just as the refusal to gather m ssing docunentati on necessary
t o render an accurate accountingw ll irreparably harmplaintiffs, the
destruction of suchinformationw || have the same effect. Therefore,
Interior must create and finalize a docunent destruction schedul e

consistent with the principle of retaining docunents necessary to

render an accurate accountingtoplaintiffs of their |l Mtrust noney. 3

3. The Secretary of the Interior Has No Written
Architecture Plan

The court has decl ared t hat the Trust Fund Managenent Ref or mAct
pl aced upon Interior the duty toestablishawitten plandealingwth
conput er and busi ness systens architecture. Contrary tothis duty,

however, Interior still has no such plan. It appears that Interior

34For a di scussi on of actual destruction of trust docunents by
I nterior, see Report of the Special Master (filed June 7, 1999).
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recogni zes the value and inportance of such a plan, because an
architecture planis currently being devel oped. See Pl's.’ Ex. 37, at
22 (“The Departnent [of the Interior] does recogni ze t he i nportance of
an overall architecture . . . . Prelimnary work on a system
architecture has started . . . and the begi nnings of our future
architecture are underway.”). Because Interior currently has no
witten architecture plan, however, the court declares that Interior is

currently in breach of this trust obligation owed to plaintiffs.
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4. The Secretary of the Interior Has No Written Plan
Addressing the Staffing of Interior’s Trust Management
Functions

The court has decl ared t hat the Trust Fund Managenent Ref or mAct
requires Interior toestablishawittenplanfor thestaffingof [IM
t rust managenent functions. Contrary tothis duty, however, Interior
currently has no such plan. Interior has only establishedawitten
pl an for the traini ng of trust nanagenent enpl oyees. Training aloneis
si npl y one conponent of an adequat e hunman resour ces anal ysis. Tri al
Tr. at 4457. Atraining plan does not address any of the concerns
di scussed above. See supra section V(B)(2). Additionally, thereis an
i ndependent body currently perform ng areviewof Bl Astaffing, but
t hat revi ewhas not been fini shed, has not been transfornmed into any
ki nd of staffing plan, and (presumably) will not address t he changi ng
staffing needs under the recently devel oped HLI P. Because I nterior

currently has no staffing plan as required, the court decl ares t hat

Interior iscurrentlyinbreachof thistrust duty owedto plaintiffs.

VI. Declaratory Judgnent The Secretary of the Treasury

A. The Secretary of the Treasury’s Duty to Retain || M Rel at ed

Trust Docunents that are Necessary for the Renditi on of an
Account i ng

For the sane reasons applicabletoInterior, Treasury bears the
fiduciary obligationtoretainall I Mrelated trust docunents that are

necessary for the renditi on of an accurate accounting of plaintiffs’
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|l Mtrust noney. The court will not re-stateinfull the basis for
thisrequirenment. Inshort, through the Trust Fund Managenent Ref orm
Act, Congress codifiedthe United States’ duty to render an accurate
accounting of the IIMtrust. See supra Parts |IV-V. A necessary
derivative of thisrequirement isthat docunents necessary to render an
accounting be retained. See supra section V(B)(2).

As bot h def endants adnmit, the United Statesis ultimtely the
trustee of the I Mtrust. To discharge the United States’ trust
duti es, Congress nust del egate certain functions to the agenci es.
Al t hough Congress has del egated a majority of the United States’ trust
managenent functionstolnterior, it has al so gi ven Treasury certain
trust responsibilities. For exanple, Treasury plays an inportant role
inthe hol ding and i nvesting of plaintiffs’ trust noney. See 25 U. S. C.
8§ 16l1a(b). Tothe extent that Treasury isinvolvedinthellMtrust it
is by the mandat e of Congress, the settlor of the Il Mtrust, which
ultimtely establishes the contours of the United States’ (andits

del egates’) fiduciary duties. See Mtchell Il, 463 U. S. at 224. To

t he extent that Congress has pl aced duti es upon Treasury, the function
of those duties is to discharge the United States’ fiduciary
obl i gations. See FELIXS. CoHEN, HANDBOOK OF FEDERAL | NDI AN LAW225 (1982)
(“Sincethetrust obligations are binding onthe United States, these
st andar ds of conduct woul d seemto govern all executive departnments

t hat may deal with I ndi ans, not just those such as t he Bureau of I ndi an
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Af fairs which have speci al statutory responsibilities for Indians
affairs.”). Consistent wwth Treasury’sroleas atrusteeof thellM
trust for certain statutorily based functions, andinlight of the
common-|l awduty for atrusteetoretaintrust docunents necessary to
protect the beneficiaries’ rights under the trust relationship, the
statutory schene at i ssue | eads to t he concl usi on that Treasury, |ike
I nterior, nmust retain trust docunents necessary to render an accurate

accounting to plaintiffs of all IIMtrust noney.

B. The Secretary of the Treasury Has Breached Hi s Fi duci ary
Duty to Retain ||l M Related Trust Docunents and Has No
Renedi al Plan to Address This Breach of Duty

Treasury has admttedthat it has treated Il Mtrust material the
sane as general records by destroying themafter their age exceeded si x
years and seven nont hs, wi thout regard to the fact that the United
States (throughits trustee-del egates) has not rendered an accounti ng
of plaintiffs’ IIMtrust noney.3 This policy is a breach of
plaintiffs’ right to have retai ned the docunents necessary to allowthe
United States to render an accounti ng.

As di scussed above, Treasury has stipulatedthat it will consult
withinterior toidentify IlMrelatedtrust docunents “maintained or

created” by Treasury “necessary to neet the governnent’s trust

35For a di scussi on of recent destruction of potentially necessary
Il Mrel ated trust docunents by Treasury, see Pl s.” Ex. 152 (di scl osing
t he destruction of potential I1Mdocunents).
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obligations” and that, after this consultation, Treasury will submt a
proposed revi sed docunent destruction schedul e to the Archivist of the
United States. Stipul ation of Departnent of Treasury, filed July 6,
1999, at 2. Until that tinme, Treasury has agreed, to plaintiffs’
satisfaction, to preserve certain enunerated categories of Il Mrel ated
trust documents. See Stipulated Order of Aug. 12, 1999 (regardi ng
Treasury Departrment I Mrelated trust records). The disputethenis
limted to post-trial destruction.

The destruction of |1 Mrelated trust docunents necessary to render
an accurate accounting wuld violate plaintiffs’ trust right tothe
preservation of these docunents. See supra Parts V-VI. Because
Treasury has no current post-trial schedule for the retention of
necessary | I Mrelated trust docunents that it has created or that it
mai ntains, the court will direct Treasury, after it consults with
I nterior as providedinthe stipulation, tocreate a conprehensive
docunent retention planthat dealswithIlIM related trust docunents.
Such a plan has already been created for the purposes of this
litigationinnegotiations between plaintiffs and Treasury. It may
very well be that the agreenent reached in that instance would
satisfactorily discharge Treasury’s duty toretainthese docunents
beyond this litigation. The court will, however, |eave that to

Treasury to decide in the first instance.
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VIl. Plaintiffs’ Obstruction C ains

Def endants correctly point out that plaintiffs have all but
wi t hdrawn their clainms for “obstruction” of the di scharge of the
Speci al Trustee’ s duti es by def endant Babbitt’ s meager fundi ng requests
and reorgani zati on of OST. In their proposed findi ngs of fact and
concl usions of law, plaintiffs do not even propose a concl usi on of | aw
that would grant themrelief were such clainms of obstruction proved.

Plaintiffs’ obstruction allegations appear to have been shifted
t oward an argunent for this court to appoi nt an i ndependent speci al
mast er over t he managenent of the Il Mtrust and away frombases for
i ndependent causes of action. Inhisclosing, plaintiffs’ counsel
conpared Interior’s historicunfulfilled promsestofixthellMtrust
systemto the situation where, in the Peanuts cartoon, Lucy would
repeatedly promsetolet Charlie Brown ki ck the football but, contrary
to her earlier prom se, just as often nove the football i medi ately
before Charlie Brown could kick it. Trial Tr. at 5065. In this
context, plaintiffs stated that “[t] he i nportant point nowis not
whet her there was some actionable interference with the Speci al
Trustee, but rather the bearing [Interior’s] behavior towards the
Speci al Trustee has upon the extent to which we can be sure that that
football doesn’'t get noved away.” Trial Tr. at 5065. Thus, even
plaintiffs appear to concede that they have not proved acti onabl e

clains of interference.
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To the extent that plaintiffs have not w t hdrawn t hese obstruction
clainms, the court agrees that these clai ns nust be denied. First,
plaintiffs’ budget-request claimfails. Although Interior never
requested funding in an amount that woul d have pronptly brought
def endants into conpliance with t he statutory mandat es of t he Trust
Fund Managenent Ref ormAct and al | owed t he Speci al Trustee to di scharge
hi s duties, Interior has persuasively shown that a conbi nati on of OVB
budget cuts and t he era of budget cut backs undoubt edl y gui ded, at | east
inpart, Interior’s budget requests at that tinme. Wil e def endants’
meager fundi ng requests may be relevant to this court’s ultimte
deci sion on the proper renmedy in this case, they do not in and of
t hensel ves prove action contrary tolaw. OF course, the ultimte
ef fects of these fundi ng requests have been and will be reviewed inthe
resul ts that defendants achi eve. Again, defendants nmay not evade their
trust responsibilities onthe grounds that their budget and staffingis

i nadequate. See Loudner, 108 F.3d 896, 903 n.7.

Simlarly, thecourt will deny plaintiffs’ clai mof obstruction
as to def endant Babbitt’ s reorgani zati on of OST because plaintiffs
appear to have wi thdrawn t hi s cl ai mas an i ndependent acti on, they have
not proposed any prospective renedy as a result of any such
obstruction, and they have not ot herw se proved t hat def endant Babbitt
t ook any action contrary tolaw. The court agreeswith plaintiffs that

def endant Babbitt’s decision, without any i nput fromor noticetothe
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Speci al Trustee, to alter the chain of command bet ween t he Speci al
Trust ee and hi s own enpl oyees and transfer one of the Special Trustee's
Seni or Executive Service Speci al Assistants frustrated the |l egislative
intent of sone key figures behind the passage of the Trust Fund
Managenent ReformAct. Thereis no questionthat the creation of OST,
as a general matter, was i ntended to pl ace a nore i ndependent bureau
withinlinterior inorder to get results that had not been received
under the solereign of BlAand forner Secretaries of thelnterior.
The way in which defendant Babbitt’s decision was nmade has now
rel egated the OST to just another of Interior’s bureaus, |argely
stri pped of any i ndependence that it may have had withregardto the
I I Mtrust. Nonethel ess, the court cannot say that def endant Babbitt’s
poor deci sionwas contrary tolaw. Despitethe best intentions of sone
| awmakers, the text of the statute they enacted saidinnouncertain
terms that “the Special Trustee . . . shall report . . . to the
Secretary.” 25U.S.C. §4042. If Congress truly wanted a conpl etely
i ndependent trustee to oversee trust managenent, entirely i ndependent
fromthe wel | -docunented historic recalcitrance of Interior, then
Congress surely woul d have explicitly restricted the Secretary’ s powers
over the Special Trustee and his office.

To the contrary, defendant Babbitt correctly clains that his
deci si on was | awf ul gi ven t he powers vested in hi mby a conbi nati on of

t he Reor gani zati on Plan No. 3 of 1950 and 5U.S.C. §903. In5U S.C
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8§ 903, Congress enpowered the President to “prepare areorgani zation
pl an speci fyi ng t he reorgani zations he finds are necessary.” 5 U. S C
8§ 903. Specifically, this statute allows the President tocreate a
pl an t hat provi des for “the authorizati on of an of fi cer to del egat e any
of his functions.” |d. §903(a)(5). Inthe President’s Reorgani zation
Pl an No. 3 of 1950, the Secretary of the Interior was transferred “al |
functions of all agenci es and enpl oyees of [his] Departnment,” withthe
exception of two powers not applicabletothis case. Reorgani zation
Plan of 1950 § 1, 5 U.S.C. App. 1. In the sane Act, the President
aut horized the Secretary to “nmade such provi si ons as he shall deem
appropri at e aut hori zi ng t he performance by any ot her of fi cer, or by any
agency or enpl oyee, of the Departnent of the Interior of any function
of the Secretary, includingany functiontransferredtothe Secretary
by t he provi sions of this reorgani zation plan,” andto “effect such
transfers withinthe Departnent of the Interior of any . . . personnel
. as he nay deemnecessary inorder to carry out the provi sions of
t hi s reorgani zation plan.” Reorgani zation Pl an of 1950 882 &3, 5
US C App. 1. In short, given the broad authority given to the
Secretary of thelnterior toorgani ze his departnent as he w shes, the
| ack of any nmention in the Trust Fund Managenment ReformAct as to
limtingthe Secretary’s broad powers inthis respect, and the Trust
Fund Managenent ReformAct’ s provi sion that the Special Trustee nust

report to the Secretary, the court will deny plaintiffs’ clai mof
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unl awf ul obstruction of the Special Trustee’ s duties through the
Secretary’ s reorgani zati on of OST. Defendant Babbitt’ s deci si onmaki ng
process was poor gi ven OST’ s i ndependent purpose; hi s deci sion and t he

way it was nmade were not, however, contrary to |aw

VI, Renedy

One of plaintiffs’ primary goal s inthe prospective conponent of
thislitigationisto havethe Il Mtrust put under court supervi sion.
Plaintiffs’ requests range fromrecei vershipto a Special Mnitor with
i nvesti gatory powers. The governnent, on the ot her hand, takes the
positionthat it is not in breach of any trust duties and, evenif it
is, thereis already sufficient supervisionof thellMtrust to warrant
the court’s denial of all continuing supervision requests.

The court has the authority to appoint a Special Master or a
nmoni tor to oversee defendants’ di scharge of their statutory duties. In
additiontoits inherent equitable powers, the court isgrantedthis
authority by Rul e 53 of the Federal Rules of Civil Procedure and 28
U S C §1651(a), the AIl Wits Act. Under Rul e 53, the court could
appoi nt a speci al master upon a findi ng of “exceptional circunstances”
warranting such an appoi nt nent. FED. R. Civ. P. 53; see also

Organi zation for Reformof Marijuana Laws v. Mull en, 828 F. 2d 536, 542

(9th Cir. 1987). Under the All Wits Act, this court “may i ssue al l

wits necessary or appropriate in aid of [its] respective
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jurisdiction[] and agreeabl e to t he usages and princi pl es of law.” 28
U S C. 8§ 1651(a).

The court has rejected defendants’ position that they have
breached no trust duties. Defendants’ positionthat the court shoul d
sinmply allowthemto carry out their duties under t he same supervi sion
t hat has brought themto this point cannot prevail. As sunmarizedin
this court’s Menmor andum Opi ni on of June 7, 1999 and i n t he sen nal
congressional report on Il Mtrust m smanagenent, Misplaced Trust,
def endant s have been t ol d by Congress and begged by plaintiffs for
decades to correct the errors stenm ng fromdef endants’ century-1|ong
rei gn of m smanagenent. See Misplaced Trust, Pls.’ Ex. 1, at 15-27
(detailing Interior’s consistent “failureto conply w th congressional
directives”). Despite congressional, GAO | nspector General, and
i ndependent agency reports heavily criticizingal nost every aspect of
| | Mtrust managenent, defendants are now, for the first tine, begi nni ng
toconply with many of their fiduciary duties. See, e.qg., Pls.” Ex. 1
at 214: (“M. Chairman, | certainly don’'t needto outline for you [and]
Menmbers of this Subconmttee the Iong and sorry history of the
Departnment’ s m smanagenent of the I ndi an Trust Funds. These probl ens
exi sted before we were born.”) (Statenent of Secretary Babbitt). This
“l ong and sorry” record of recal citrance, to use defendant Babbitt’s
own wor ds, i s sonet hingthat defendants do not even pretend to di sput e,

as seen by the testinmony at trial of Secretary Babbitt:
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Q Now, you have referred to the fact that this probl emof
thefailureto discharge fiduciary responsibilities didn't
begin with you. I1t’s been around for alongtinme; isn't
that right?

A: Yes.

Q And based on your study or investigationintothis, are
you aware that for decades there have been dozens of
gover nnent reports, congressional hearings and findings, 1G
reports, GAO reports and others, that have criticized
Departnment of Interior’s managenment of its trust
responsibilities; are you aware of that?

A: Yes

Q And t hat t hey have repeat edl y reconmended sol uti ons or
proposals to solve this problem are you aware of that?

A | am

Q And are you al so aware of the fact, M. Babbitt, that

few, i f any, of these proposal s have ever been i npl enent ed,

whi ch i s why you’ ve got the problemyou’'re dealing with

today; isn't that true?

A | woul d only add t hat t here have been sone proposal s

t hat were put forth and i npl enent ed, but by and | ar ge, not

many, and the problens certainly continued to accunul ate.
Trial Tr. at 3772-73. Defendants’ cry of “trust us” is offensiveto
thecourt andinsultingto plaintiffs, who have heard t hat sane nessage
for over one hundred years. Wiile plaintiffs chose to anal ogi ze
defendants’ allocutionto Lucy pulling away the football fromCharlie
Brown, the court wonders if the tal e of The Little Boy Who Cried Wolf
woul d not have been nore appropri at e-when t he sane i nsi ncer e st at enent

is made time and agai n, the sincere statenment is nearly inpossibleto

di scern and inpossible to rely upon.
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Despitetheir frustrations, however, plaintiffs must remenber that
t hey have brought alawsuit. Asinall cases, the judicial branch nust
consi der not only the parties’ rights and correl ative obligations, but
al so constitutional concerns such as separati on of powers. As the
Suprenme Court has st at ed:

[ Aggri eved parties] cannot seek wholesale i nprovenent of [a]

programby court decree, rather thaninthe offices of the

Departnent [of the Interior] or the halls of Congress, where

progranmmatic i nprovenents are nornmally nade.

Lujan v. National Wldlife Federation, 497 U S. 871, 891 (1990)

(enphasisinoriginal). The court cannot sinply take over the rol e of
t he agency or bring all actions of defendants under its authority.
Courts cannot “become . . . enneshed in the m nutiae” of agency

adm nistration. Bell v. Wl fish, 441 U S. 520, 562 (1979). Courts

general | y have becone i nvol ved i n adm ni strative prograns i nthe way
plaintiffs request only in the case of constitutional or quasi-
constitutional violations (i.e., TitleVIl or 42 U.S. C. § 1983 cases)

or in order to enforce a court order in the case of contenpt.

See Local 28 of Sheet Metal Workers Int’'l Ass’'n v. EEOC, 478 U. S.

421(1986) (uphol di ng t he appoi nt ment of a Speci al Master “inlight of
thedifficultiesinherent innmonitoringconpliancew ththe court’s
orders, and especial ly petitioners’ establishedrecord of resistanceto
prior state and federal court orders designed to end their

di scrim natory menbership practices.”); Millen, 828 F.2d at 546
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(uphol di ng t he appoi ntment of a Special Master to protect Fourth
Amendnment rights in an action brought under 42 U.S.C. § 1983); Gary W

v. State of Louisiana, 601 F. 2d 240, 244-45 (5th Gir. 1979) (uphol di ng

t he appoi nt nent of a Speci al Mast er when defendants had fail ed to conme
into conpliance with judicial order for a period of four years).

On t he ot her hand, def endants have t he type of historical record
of recalcitrance that troubles the court. The court is aware that
def endants, especially Interior, has nade prom ses sinilar tothose
relied upon today eachtinme that it has conme up for reviewonthel I M
trust. Indeed, these broken prom ses are what necessitated t he passage
of the Trust Fund Managenment ReformAct. Prom ses made in court,
however, are different than the puffing to Congress that Interior has
done over the past few decades. The court can ensure that these
prom ses are kept, and it has t he contenpt power that will allowit to
do so when appropriate.

Despite defendants’ history, the court has decided to give
def endant s one | ast opportunity to carry through on their prom ses.
The HLI P, defendants’ nost conprehensive plan to eventual ly bring
t hemsel ves into conpliance with their duty to render an accurate
accounting, is a substantial stepinthe right direction, as even
plaintiffsadmt. Thistine, thereis substance to support defendants’
prom ses. The court feelsthat it isthereforeits constitutional duty

to all ow def endants the opportunity to cure the breaches of trust
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decl ared in this Menorandum Opi nion. G ven separation of powers
concerns, the court will deny for thetine beingplaintiffs request to
appoi nt areceiver or Special Master over the Il Mtrust. Shouldthe
court find in the future upon proper notion by plaintiffs that
def endant s have beenless thantruthful intheir representations or
t hat def endants’ adherence to pronpt renedi al action turns out to have
been feigned, thenthe court may well decide to exerciseits authority
to ensure that its orders are carried out.

For the tine being, the court will give the governnent, perhaps
for thelast tineinthis case, the benefit of the doubt. The court
will declarethe statutorily based trust rights of plaintiffs under the
| 1 Mtrust as descri bed above, decl are t hat def endants have breached
their trust duties in certain specific respects that warrant
prospective relief, and remand the adm nistrative record to the
Departnment of the Interior and t he Departnent of the Treasury for
further proceedi ngs not i nconsistent with this MenorandumQpi ni on. 3¢
Further, to ensure that these steps are taken pronptly, and to ensure
t hat t he ot her various actions t hat def endants have represent ed woul d

be taken are in fact taken, the court will assert continuing

%\When agenci es conmt errors of | aw, those agenci es usual |y have
“discretiontodetermneinthefirst i nstance “howto bring thensel ves
into conpliance. Gobal Van Lines, Inc. v. Interstate Comerce
Comm ssion, 804 F. 2d 1293, 1305 n.95 (D.C. Cir. 1986). To affordthe
agenci es the opportunity torectify their errors, “the proper courseis
t o remand t he case for further agency considerationinharnmony withthe
court’s holding.” [Id. (citations onmtted).
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jurisdictionover this case. Through this mechanism the court can
ensure defendants’ future conpliancewththeir trust duties under the
Trust Fund Managenent ReformAct “w t hout havi ng t o specul at e over the

possi bility of further agency delays.” Inre Center for Auto Safety,

793 F. 2d 1346, 1354 (D.C. Cir. 1986). Moreover, the court will not be
unduly intruding into the role of the Executive branch.

The court enphasi zes, however, that it woul d not be an abuse of
di scretion to appoi nt a Speci al Master or Monitor to cl osely check
def endant s’ progress toward bringing thensel ves i nto conpliance with
their trust duties. After all, defendants have shown their historic
inability to keep their prom ses withregardto trust managenent reform
and their unwillingness toconply with court orders. Defendants have
al ready beencited for civil contenpt of court inthis case for the
failure to obtain and produce rel evant trust docunents, an obligation
whi ch has been decl ared t oday as a per manent trust duty under the Trust
Fund Managenment ReformAct. That failure to abi de by court decree,
whi ch the court has characterized as t he nost egregi ous gover nnent al
m sconduct that it has ever seen, has already | ed t o t he appoi nt ment of
a Speci al Master to nonitor conpliance with def endants’ di scovery
duti es. Defendants are but one step away fromearni ng nore i nvol ved
court oversight over the Il Mtrust, such as anot her Speci al Master or
Moni tor, shouldthey fail toliveuptotheir own representations or

fail to abide by the court’s order issued this date.
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Nevert hel ess, it is apparent tothe court that the contenpt trial
and the court’s sanctions have had a sal utary ef fect on t he def endants.
| ndeed, both Secretary Babbitt and Assi stant Secretary Gover testified
about the current unique opportunity for defendants to bring
t hensel ves into conpliancewith their trust duties, giventhe added
i nvol vement of the court. Trial Tr. at 3756 (“There’ s no denyi ng t hat
the involvement of this Court has helped this process, and |
acknowl edge that.”) (Statenment of Secretary Babbitt); 3806 (“This ship
has been t hrough a |l ot of storns already, it’s had the sails ripped of f
t he ri ggi ngs and we’ ve put themback on. Andit’s been off course, and
we' ve steeredit back with alot of help fromlots of people, including
this Court, and we are proceedi ng toward t hat safe harbor andit is ny
consi dered judgnment that thereis inthese kinds of things akind of
critical nonentum-+there’s a—there’s a point at which you have finally
i nvest ed enough noney, enough peopl e, enough of a stake fromthe
Congress, fromall three branches of governnent that it—that the
probabilities of making it into that harbor are really quite
predictable.”) (Statenment of Secretary Babbitt); 3806 (“At the kind of
stagethis project isat, withtheinvestnent, the [c]ongressional
attention, therise of effectivelobbiesinlndiancountry, thelife
tenure of Federal judges . . . this one’s goinginto a safe harbor.”)
(St at enent of Secretary Babbitt); 1156 (“The [BI A] i s under al ot of

pressure to make t hi s happen. The [BI A] i s under pressure fromthe
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Congress. The [BI A] is under pressure fromny boss, the Secretary, and
fromOMVB and fromthis Court, and what we have i s—for the first tinme
that | amaware of, you have all three branches of Governnment actual |y
joinedinanobjective, and that i s what creates a uni que opportunity.
There i s no oppositionto novenent forward on [l Mtrust managenent
reform of whichl amaware, and soit is unique and | don’t knowt hat
we' || have this opportunity again.”) (Statenment of Assistant Secretary
Gover). Moreover, defendants legitimtely point out that nore
i ntrusive court involvenent may | ead to conflictingdirections and
t hereby create a drag on defendants’ di scharge of their duties. See
Trial Tr. at 3756 (“Well, | will betotally honest. There’ s no denying
that the invol venent of this Court has hel ped this process, and |
acknow edge that. I'malittle concerned, |ike Tormy Thonpson[, the
Acti ng Speci al Trustee], about too many i njuncti ons out agai nst the
enpl oyees. The reasonis that they' re good peopl e, but they get scared
to death to the point that they don’t do anything unless there’ s a
| awyer by their side.”) (Statenment of Secretary Babbitt).

In short, al though the court believes that it woul d be acting
withinits discretionto appoint anonitor at this tinme, the court
concludes that it should stay its hand for the tine bei ng and gi ve
def endant s one final opportunity toprovethat thistinetheytruly
mean what they say and that they will act i naccordance with their own

representations and the court’s order issued this date. Should
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defendants fail, the court will still have continuing jurisdiction over
the matter and can t ake any acti on necessary to force defendants to
conmply withtheir representations and the court’s order. Defendants,
at several points duringthetrial, candidly recogni zed t hat because of
thelifetinme tenure of federal judges, the court is the one branch of
governnent that can successfully ensure that trust reformis carried
out, shoul d t he ot her two branches of governnent fail to work t oget her
cooperativelytocarry out thiseffort. See, e.qg., Trial Tr. at 3806
(Statenent of Secretary Babbitt). This court intends to bediligent in
itseffort toensurethat trust reformis successfully conpleted but to
exercise its power judicially and with appropri ate deference and
respect for the other two branches of government.

Inlight of these conclusions, and to ensure that def endants
diligently take steps to bringthenselves intoconpliancew ththeir
statutory trust duties, thecourt will retain continuingjurisdiction
over this matter for a periodof five years, subject to any noti on for
enl argenent of tinme that nmay be made, and will order as follows:

1. Begi nni ng March 1, 2000, defendants shall filew th the court
and serve upon plaintiffs quarterly status reports setting forth and
expl ai ni ng t he steps that def endants have takento rectify the breaches
of trust declared today and to bring thensel vesinto conpliancewth

their statutory trust duties enbodied in the Indian Trust Fund
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Managenment Reform Act of 1994 and ot her applicable statutes and
regul ati ons governing the Il Mtrust.

2. Each quarterly report shall belimted, to the greatest
extent practical, to actions taken since theissuance of the precedi ng
quarterly report. Defendants’ first quarterly report, due March 1,
2000, shall enconpass actions taken since June 10, 1999.

3. Def endants Secretary of the Interior and Assi stant Secretary
of thelnterior—ndian Affairs shall filew ththe court and serve upon
pl aintiffs the revised or anended H gh Level |Inplenentation Plan. The
revi sed or anended HLI P shall be fil ed and served upon conpl eti on but
no | ater than March 1, 2000.

4. Def endant s shal | provi de any addi tional information required
by the court to explain or supplenent defendants’ subni ssions.
Plaintiffs may petition the court to order defendants to provide
further information as needed i f such i nformati on cannot be obt ai ned
t hrough informal requests directly to defendants.

5. The court will deny plaintiffs’ requests for prospective
relief that have not al ready been granted by t he correspondi ng order.
The court has based nuch of its deci si on t oday—especi ally the deni al of
nor e extensive prospective relief—en defendants’ plans (in both
substance and timng) to bring thensel ves into conpliancew ththeir
trust duties, both decl ared and provi ded for explicitly by statute.

These pl ans have been represented to the court primarily throughthe
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HLI P, but al so t hrough t he represent ati ons nade by gover nnent w t nesses
and government counsel. G ven the court’s reliance on these
representations, the court will order defendants, as part of their
gquarterly status reports, to explainany changes nade tothe HLIPor to
itsinplenentation. Shouldplaintiffs believethat they areentitled
to further prospective relief based upon informati on containedinthese
reports or otherw se | earned, they nay so nove at the appropriate
juncture. Such a nmotion will then trigger this court’s power of

judicial review

| X. Certification of Oder for Interlocutory Appeal

28 U.S.C. §8 1292(b) provides the court with the authority to

certify for interlocutory appeal today’ s order:

VWhen a di strict judge, inmakinginacivil action an order
not ot herw se appeal abl e under this section, shall be of the
opi ni on t hat such order i nvol ves a control | ing question of
| awas to whichthereis substantial ground for difference
of opi ni on and t hat an i nmedi at e appeal fromthe order may
materially advance the ultimte term nation of the
litigation, heshall sostateinwitinginsuchorder. The
Court of Appeal s whi ch woul d have juri sdiction of an appeal
of such action may thereupon, inits discretion, permt an
appeal to be taken fromsuch order, if applicationis nmade
to it within ten days after the entry of the order.
Provided, however, That application for an appeal hereunder
shal | not stay proceedingsinthedistrict court unlessthe
di strict judge or the Court of Appeal s or ajudge thereof
shall so order.
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28 U.S.C. 8§ 1292(h). Much of the relief granted today may be
injunctive innature and therefore “otherw se appeal abl e” for the
pur poses of 28 U.S.C. § 1292(b). See id. § 1292(a) (1) (providingthat
an order granting or denying arequest for aninjunctionis inmrediately
appeal abl e). However, the court’s order al soinvol ves other natters
t hat may not be i nmedi at el y appeal abl e by bot h si des, such as the
declaratory relief and the court’s renmand of the adm ni strative record
to the agencies. To the extent that the court’s order is not

“ot herwi se appeal able,” the order will be certifiedfor interlocutory
appeal. Thecourt will findthat it is of the opinionthat this order
i nvol ves control ling questions of awas to which thereis substantial
ground for difference of opi nion and that an i medi at e appeal fromthis
order may materially advance the ultimate term nation of this

litigation. O her proceedings inthis matter shall not be stayed

during the pendency of any interlocutory appeal that is taken.

X. Concl usi on

Al though plaintiffs may be di ssatisfiedw ththe court’s decision
to not appoint another Special Master or Monitor at this tine,
plaintiffs shoul dtake great satisfactioninthe stunningvictory that
t hey have achi eved today on behalf of the 300, 000-plus Indian
beneficiaries of thellMtrust. Plaintiffs have establishedtheir

entitlement to ongoing judicial reviewof trust reformefforts for the
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next five years—er longer if necessary—and a role for their own
continued, closeinvolvenent inreformefforts. That is enough for
today. |f nore becones necessary, the court will be available. If the
def endants carry out what t hey nowsay that they will do and conply
with the court’ s order i ssuedthis date, nore shoul d not be necessary.
I nthat case, trust reformshoul d becone areality rather than a dream

A separate order shall issue this date.

Dat e:

Royce C. Lanberth
United States District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ELO SE PEPI ON COBELL,
et al.,
Pl aintiffs,

Civil No. 96-1285
( RCL)

V.

)

)

)

)

)

)

)
BRUCE BABBI TT, Secretary )
of the Interior, )

)

LAVRENCE SUMMERS, Secretary )
of the Treasury, and )
)

)

)

)

)

KEVI N GOVER, Assi st ant
Secretary of the Interior,

Def endant s.

For the reasons stated in the court’s correspondi ng Menorandum

Opi nion issued this date, the court HEREBY ORDERS as foll ows:

Disnm ssal of Certain Clains

1. Plaintiffs’ commobn-| awcl ai ms are HEREBY DI SM SSED wi t h
pr ej udi ce.
2. Plaintiffs’ clains for obstructionor interference withthe

Speci al Trustee are HEREBY DI SM SSED wi t h prejudice.



1. Declaratory Judgnent

Pur suant to t he Decl aratory Judgnent Act, 28 U. S. C. § 2201, and
the Adm nistrative Procedure Act, 5 U S.C. 88 702 & 706, the court
HEREBY DECLARES t hat:

1. The I ndian Trust Fund Managenment ReformAct, 25 U S. C. 8§ 162a
et seq. & 4011et seq., requires defendants to provide plaintiffs an
accurate accounting of all noney inthe llMtrust heldintrust for the
benefit of plaintiffs, without regardto when the funds were deposited.

2. The I ndi an Trust Fund Managenment Ref ormAct, 25 U. S. C. 88
162a et seq. & 401let seq., requires defendantstoretrieve and retain
all information concerningthe Il Mtrust that i s necessary to render an
accurate accounting of all noney inthe llMtrust heldintrust for the
benefit of plaintiffs.

3. To the extent that prospectiverelief iswarrantedinthis
case and tothe extent that the issues arein controversy, it has been
shown t hat def endant Bruce Babbitt, Secretary of the Interior, and
def endant Kevin Gover, Assistant Secretary of the Interior, owe
plaintiffs, pursuant tothe statutes and regul ati ons governi ngthe
managenent of the IIMtrust, the statutory trust duty to:

(a) establishwitten policies and procedures for collecting

fromout si de sources m ssing i nformati on necessary to render

an accurate accounting of the Il Mtrust;



(b) establishwitten policies and procedures for the retention
of I Mrelated trust docunents necessary to render an
accurate accounting of the Il Mtrust;

(c) establishwitten policies and procedures for conputer and
busi ness systens architecture necessary to render an
accurate accounting of the IIMtrust; and

(d) establishwitten policies and procedures for the staffing
of trust managenent functions necessary to render an
accurate accounting of the Il Mtrust.

4. To the extent that prospectiverelief iswarrantedinthis
case and to the extent that theissues areincontroversy, it has been
shown t hat def endant Law ence Summers, Secretary of the Treasury, owes
plaintiffs, pursuant tothe statutes and regul ati ons governi ng the
managenent of the Il I Mtrust, the statutory trust dutytoretainlIM
trust docunents that are necessary to render an accurate accounti ng of
all moneyinthellMtrust heldintrust for the benefit of plaintiffs.

5. Def endants are currently in breach of the statutory trust
duti es declared in subparagraphs 11(2)-(4).

6. Def endants have nowitten plans to bring thensel ves into
conpliance with the duties declared in subparagraphs 11(2)-(4).

7. Def endant s nmust pronptly cone i nt o conpl i ance by est abl i shi ng

written policies and procedures not inconsistent withthe court’s



Menor andum Opi ni on that rectify the breaches of trust declared in
subparagraphs 11(2)-(4).

8. To al | owdef endants the opportunity to pronptly conmeinto
conpliance through the establishnment of the appropriate witten
pol i ci es and procedures, the court HEREBY REMANDS t he requi red acti ons
t o defendants for further proceedi ngs not i nconsistent with the court’s

Menor andum Opi ni on i ssued this date.

I[11. Continuing Jurisdiction and Further Proceedi ngs

To ensure that defendants are diligently taking stepstorectify
t he conti nui ng breaches of trust decl ared t oday and to ensure t hat
def endant s t ake t he ot her acti ons represented to the court upon which
t he court bases its decisiontoday, the court will retain continuing
jurisdictionover this matter for a periodof five years, subject to
any notion for an enl argenent of tine that may be made. Accordingly,
the court ORDERS that:

1. Begi nni ng March 1, 2000, defendants shall filew th the court
and serve upon plaintiffs quarterly status reports setting forth and
expl ai ni ng t he steps that defendants have taken to rectify the breaches
of trust decl ared today and to bring thensel ves i nto conpliance with
their statutory trust duties enbodied in the Indian Trust Fund
Managenment Reform Act of 1994 and ot her applicabl e statutes and

regul ati ons governing the Il Mtrust.



2. Each quarterly report shall be linmted, to the extent
practical, to actions taken since the issuance of the preceding
quarterly  report. Defendants’ first quarterly report, due March 1,
2000, shall enconpass actions taken since June 10, 1999.

3. Def endant s Secretary of the Interior and Assi stant Secretary
of thelInterior—ndian Affairs shall filew ththe court and serve upon
plaintiffs the revised or anended H gh Level I nplenentation Plan. The
revi sed or amended HLI P shal |l be fil ed and served upon conpl eti on but
no later than March 1, 2000.

4. Def endant s shal | provi de any addi ti onal infornation requested
by the court to explain or supplenent defendants’ subm ssions.
Plaintiffs may petition the court to order defendants to provide
further informati on as needed i f such i nformati on cannot be obt ai ned
t hrough informal requests directly to defendants.

5. The court DENNES plaintiffs’ requests for prospective reli ef
t hat have not al ready been granted by this order. The court has based
much of its deci siontoday—especially the deni al of nore extensive
prospective relief—en defendants’ plans (i n bot h substance and ti m ng)
to bringthensel vesinto conpliancew ththeir trust duties decl ared
t oday and provided for explicitly by statute. These pl ans have been
represented to the court primarily through the High Level
| rpl enment ation Pl an, but al so through the representati ons made by

government w tnesses and governnment counsel. G ven the court’s



reliance on these representations, the court ORDERS def endants, as part
of their quarterly status reports, to expl ai n any changes nade to t he
HLI P. Should plaintiffs believethat they areentitledto further
prospective relief based uponinformation containedinthesereports or
ot herwi se | earned, they may so nove at the appropriate juncture. Such

a notion will then trigger this court’s power of judicial review

V. Certification of Order for Interlocutory Appeal

For the reasons stated inthe court’s acconpanyi ng Menor andum
Opi ni on, and pursuant to 28 U.S. C. § 1292(a) (4), the court HEREBY FI NDS
that it is of the opinion that this order involves controlling
guestions of lawas to whichthereis substantial ground for difference
of opinion. Animedi ate appeal of the court’s order may naterially
advance theultinmate termnation of thelitigation. Accordingly, the
court HEREBY CERTIFI ESthis order for interlocutory appeal pursuant to
28 U.S. C. § 1292(b). Further proceedings inthis case shall not be
stayed during the pendency of any interlocutory appeal that may be
t aken.

SO ORDERED.

Dat e:

Royce C. Lanmberth
United States District Judge



